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THE VISION FOR SPACE EXPLORATION:
SELECTED LEGAL ISSUES

Joanne Irene Gabrynowicz’

On January 14, 2004, the United States President, George
W. Bush announced a New Vision for Space Exploration Pro-
gram' which is “a new plan to explore space and extend a hu-
man presence across our solar system.” This issue of the Jour-
nal of Space Law is dedicated to some of the legal issues arising
from that vision. . _

The first goal of the Space Exploration Vision is to “com-
plete its work on the International Space Station...” To this
end, “[t]he Shuttle's chief purpose over the next several years
will be to help finish assembly of the Station, and the Shuttle
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will be retired by the end of this decade...” Therefore, NASA is
making the transition from the Shuttle program to programs
supporting the Vision for Space Exploration. Eve Lyon, a senior
attorney in NASA’s Contract and Procurement Practice Group,
offers a pragmatic analysis of what this can mean as a matter of
contract law and organizational conflicts of interests. Her arti-
cle, “Organizational Conflicts of Interest: A Practical Legal Is-
sue in Implementing the Vision for Space Exploration, A View
from the Trenches” provides the tenets of organizational con-
flicts of interest and explains some basic principles under U.S.
Federal law. The article explores the three basic types of organ-
izational conflicts of interest and discusses their differences. It
also analyzes the four mechanisms available to resolve conflicts,
and concludes with a suggested course of action for contractmg
officers and other legal professionals.

Another—and recently dynamic~-issue raised by the Vision
for Space Exploration is the existence, or not, of property rights
in space. To the uninitiated, it may seem that this is a question
of first impression, newly articulated by the current generation.
However, in his review of the book, Unreal Estate: The Men Who
Sold the Moon by Virgiliu Pop, Dr, James A. Vedda concludes
that the author does a credible job of tracing the history of this
rather old idea.

An 1ntegra1 part of the Space Exploration Vision is the invi-
tation to “...other nations to share the challenges and opportu-
nities...™ presented by this effort. An equally integral compo-
nent of the Space Exploration Vision is to engage industry. In
his article, “A Competitive Environment in Outer Space”, Dr.
P.P.C. Haanappel approaches both of these by addressing the
legal aspects of competitiveness and antitrust from a European
perspective. Particular attention is paid to international rules,
the legislation of the United States, and legislation of the Euro-
pean Union. A U.S. perspective on the subject, and a recent
court case involving one space company’s experience with U.S.
antitrust law, is also offered in this issue’s case note, “Defining
Antitrust Injury in Government Launch Contracting: The Case

‘I
® White House Press Release, supra note 1.
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of SpaceX v. Boeing” by University of Mississippi second year
law student, Jared W. Eastlack.

University of Mississippi School of Law Prof, Marc Harrold,
an expert in U.S. immigration law, addresses a more futuristic
aspect of Nations sharing the challenges and opportunities of
the Space Exploration Vision. Noting international space law
governs space and that future human habitations in space will
likely be governed by National laws, he addresses the possibility
of a non-U.S. astronaut seeking asylum in a settlement gov-
erned by U.S. law. Prof. Harrold analyzes the inferface between
the two bodies of law and the likely legal implications of such an
event. '

On the public side of the Space Exploration Vision is the
question of space as a global commons, analogous to Antarctica
and the high seas. In his article, “Legal Issues Relating to the
Global Public Interest in Quter Space”, Prof. Ram Jakhu dis-
cusses the idea of space as a global public interest starting with
the 1967 Quter Space Treaty.” The paper identifies several ar-
eas where, according the author’s view, the law is inadequate to
address important aspects of space activity, including keeping
space available for peaceful purposes, a condition necessary for
long-term exploration. This idea is addressed by LaToya Tate, a
third-year University of Mississippi School of Law student, and
National Remote Sensing and Space Law Center researcher. In
her article “The Status of the Outer Space Treaty at Interna-
tional Law During ‘War’ and ‘Those Measures Short of War’”
Ms. Tate analyzes the OQuter Space Treaty’s status during non-
peaceful times and the changing legal nature of “war”. She con-
cludes that as a lawmaking treaty the Outer Space Treaty re-
mains in force and that it neither terminates nor suspends.

Prof. Jakhu'’s article also notes that there is widely held
view among space lawyers that the Outer Space Treaty is the
constitution of outer space. However, in his article, “Transcend-
ing to a Space Civilization: The Next Three Steps Toward a De-
fining Constitution”, Dr. George S. Robinson takes up the idea

® Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies, Jan. 27, 1967, 610
U.N.S.T. 205 {entered into force Oct. 10, 1967) [hereinafter the Outer Space Treaty].
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of what it would take, as a matter of jurisprudence, to inten-
tionally draft a constitution—as a constitution—for a civiliza-
tion that emerges from long term space exploration.

A comprehensive space law bibliography compiled since the
last issue of the Journal of Space Law is a regular feature. This
time it is provided by third year law student Brandon Newman
and contains the latest space law case developments, recent
publications, law journal articles, comments and notes, books,
agreements, and legislation.

Finally, in her commentary, “The Vision for Space Explora-
tion: Expanding the Envelope for Space Law Debates”, Marcia .
S. Smith gets the last word on the subject of legal issues raised
by the Vision for Space Exploration. Her final word is that there
are no final words. She demonstrates there are still many more -
legal issues yet to be addressed: environmental; determination
of rights; and, the ethics of finding life elsewhere, among others.
These present humanity with a diverse array of issues, but Ms.
Smith reminds us that they do, in fact, have a common theme:
responsibility. Humans have a collective responsibility to be
good stewards of new worlds. “Responsibility” is not the final
word, but it is the perfect word with which fo conclude this issue
of the JOURNAL OF SPACE LAW, dedicated to the legal matters
raised by the Vision for Space Exploration. '
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A COMPETITIVE ENVIRONMENT IN
OUTER SPACE

P.P.C. Haanappel

1. INTRODUCTION

In the 1920s, air transport was considered a fledgling in-
dustry, an industry in its infancy, which could only be kept “in
the air” by direct or indirect State subsidies.' Today, air trans-
port and the aeronautical activities related to it are mature in-
dustries, at least in most countries, and they are increasingly
subject to ordinary business rules and laws, including competi-
tion and antitrust laws. Commercial activities in outer space —
for convenience sake we will call them astronautical activities-
are of much more recent vintage. They began, mostly in the
form of telecommunication satellites, in the 1960s.* When the
Outer Space Treaty’ was being drafted during that same dec-
ade, the debate as to what “freedom of exploration and use by

*

Professor of Air and Space Law, Leiden University. This paper was written asa
contribution te the 20® Anniversary Conference of the International Institute of Air and
Space Law at Leiden University under the title “A competitive acrospace environment:
is globalisation the answer? held at The Hague on 24 April 2006. This was the only
paper on space law; that is one of the reasons for drawing many analogies in the paper
with aviation law, the subject on which all other papers were presented. The author
thanlks Mr. 5.8. Sagar Priyatham, LE.M. candidate and co-ordinator at Leiden Univer-
sity, for his research and advice.

' The so-called Warsaw Convention of 1929, with its system of financial limits on
air carriers’ liability, is typically a recognition of the fact that the fledgling air transport
industry could not yet support an ordinary system of civil liability without financial
ceilings. Convention for the Unification of Certain Rules Relating to International Trans-
portation by Air, Oct. 12, 1929, 49 Stat. 3014, 137 LN.T.S. 11 [hereinafter Warsaw Con-
vention]. See also P.P.C. HAANAPPEL, THE LAW AND POLICY OF AIR SPACE AND QUTER
SPACE: A COMPARATIVE APPROACH 17 (Kluwer Law International, The Hague / London /
New York, 2003). .

* See Nicolas M. Matte, Commercial and Cultural Utilization of Outer Space,
AEROSPACE LAW, FROM SCIENTIFIC EXPLORATION TC COMMERCIAL UTILIZATION
{Carswell / Pedone, 1977).

? Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies, Including the Moon
and Other Celestial Bodies, Jan. 27, 1967, 18 U.S.T. 2410, 610 UN.T.S. 205 [hereinafter
QOuter Space Treaty].
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all States™ of outer space meant, was still very much alive.
Could “use” mean commercial use and could private enterprise
participate in such commercial use of outer space? Eventually,
over the initial objections of the Soviets, the answer adopted in
Article VI of the OQuter Space Treaty became “yes”. Commercial
uses of outer space and commercial uses of such space by pri-
vate enterprise are permissible, as long as they are conducted
under the authorisation and supervision of the State responsible
for such private enterprise.’

Today, both commercialisation and privatisation of outer
space activities are progressing rapidly, particularly in the ar-
eas of space communication, navigation and surveillance (CNS)
satellites, including mobile uses and aeronautical uses, and of
remote sensing, including meteorological satellites. Yet, the as-
tronautical industry cannot be called mature at this stage. It is
still a young, fledgling industry, subject to high insurance rates
and to the real risk of launch failures, and dependent on direct
and indirect subsidies. The commercial uses of outer space occur
almost invariably in Earth orbit, and they also include the fu-
ture commercial uses of the International Space Station (ISS),
of which the major utilisation nevertheless remains scientific,
technical and exploratory. Virtually all outer space activities
beyond Earth orbit seem to be of an exploratory nature, al-
though such activities may in the end have commercial spin-
offs. Thus, outer space activities are commercialising, privatis-
ing, maturing, but they have not yet reached the maturity of
ordinary or almost ordinary industries, such as the aeronautical
industry, with which the astronautical industry has a number of
things in common and with which, on occasions, it can very well
be compared.’ Several such comparisons will be made in this
paper.

This text will examine how, gradually, the law prepares
outer space for a competitive environment, Particular attention
will be paid to international rules; to United States (U.S.) and

* Id at art. L.

¥ See NICOLAS M, MATTE, AEROSPACE LAW 308-310 (Sweet and Maxwell / Carswell,

1969). .
® See HAANAPPEL, supro note 1, at 12-13.
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European Union (E.U.) legislation. The application of antitrust
and competition laws will play an important role therein. So
will the law pertaining to the allocation of scarce resources in
outer space, where certain analogies are drawn from air law.
The paper certainly does not claim to be exhaustive. It rather

wants to outline a number of tendencies or possible tendencies.

11. THE EXTENSION OF THE COMPETENCE OF THE E.U. TO OUTER
SPACE ACTIVITIES

Probably only the E.U. can boast to have outer space activi-
ties written into its basic constitutional document, or almost.
Although the draft treaty establishing a Constitution for Europe
was voted down in referenda in France and in The Netherlands
in the year 2005, it will in all likelihood resurface in future ver-
sions, especially its less controversial provisions. It does not
seem controversial to write that the “discovery of space” will be
amongst the Union’s objectives’ and that the Union, in co-
operation with member States, will carry out action and imple-
ment programmes “in the areas of research, technological devel-
opment and space”.’

Obviously, these new constitutional provisions look at ex-
ploration, at research and development, rather than at competi-
tion in the astronautical industry. Yet, they do not stand in the
way of the application of the E.U. general competition rules to
commercial, astronautical activities, as has already been advo-
cated for, amongst others, the European satellite navigation
project Galileo® —a joint undertaking of the E.U. and the Euro-

" See Stephan Hobe, Draft Text of the Articles of the Treaty Establishing a Constitu-
tion for Europe (Art. 3 and Art. 12), in LEGAL ASPECTS OF THE FUTURE INSTITUTIONAL
RELATIONSHIP BETWEEN THE EUROPEAN UNION AND THE EUROPEAN SPACE AGENCY
(Insi;itute of Air and Space Law, University of Cologne / DLR, May 2003).

Id.

® 8ee F.G. von der Dunk, Of Co-Operation and Competition: GALILEC as a Subject
of European Law, in LEGAL ASPECTS OF THE FUTURE INSTITUTIONAL RELATIONSHIP
BETWEEN THE EUROPEAN UNION AND THE EUROPEAN SPACE AGENCY 47, 58-62 (Institute
of Air and Space Law, University of Cologne / DLR, May 2003).
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pean Space Agency (ESA) —and as the following will show in
more detail.”

III. E.U. SATELLITE COMMUNICATIONS LAW

One area where there have been tremendously significant
commercialisation developments, is E.U. satellite communica--
tions law. Communications law is almost a legal science in and
of itself, of which satellite communications law is only one part.
As so often with outer space related activities, the space seg-
ment operates in an environment of absence of national sover-
eignty, whereas most uses of this space segment are Earth ori-
ented, thus operating in an environment of national sovereign-
ties, some of which may be in confliet with each other. :

In the E.U. telecommunications field, there have been many
legislative initiatives, and this legislative road map should
probably be seen in the light of a typical E.U. policy, namely the
policy of creating a level “playing field” between de- monopohsed
and cross-border service providers.

Some highlights from amongst E.U. space communications
laws are the following: Commission Directive 94/46 of 13 Qcto-
ber 1994, sometimes called the “satellite Directive”, abolishes
special and exclusive rights for the provision of satellite services
and satellite Earth station equipment within the E.U. In order
to facilitate access to the space segment, then still largely in the
hands of international satellite organisations, like Intelsat and
Inmarsat, the Directive already stressed the need to comply by
E.U. competition law in this area. This obligation was consid-
erably strengthened by Article 7 of Commission Directive
2002/77 of 16 September 2002 on competition in the markets for
electronic  communications networks and services. Therefore,
these directives opened up the market.

E.U. Directive 97/13 of 10 April 1997 contains a general 11-
censing regime for telecommunication services and it covers the

" See also F.G. von der Dunk, Private Enterprise and Public Interest in the Euro-
pean “Spacescape”, Towards Harmonized National Space Legislation for Private Space
Activities in Europe, 249-253 (unpublished doctoral dissertation, McGill University
International Institute of Air and Space Law, Montreal, Canada, 1998). ’
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licensing of satellite systems. Licensing may be necessary in
more than one E.U, Member State. Although I have not encoun-
tered any concrete conflicts in the literature, it is to be recalled
that under Article VI of the Quter Space Treaty, it is the “ap-
propriate State Party” that is responsible for the authorisation
and continuing supervision of private enterprise in outer space.

It is another matter whether such conflict can be avoided in
the application of Council Regulation 1321/2004 of 12 July 2004
on the establishment of structures for the management of the
European satellite radio navigation programmes,” Galileo and
EGNOS. As mentioned before, Galileo is a programme of the
E.U. and the European Space Agency (ESA), and it is intended
to have significant private sector participation.” The augmenta-
tion system EGNOS involves the E.U., ESA and Eurocontrol.
The Regulation sets up a Community agency, called the Euro-
pean GNSS Supervisory Authority, and the Authority will,
amongst other things, have licensing duties vis-a-vis the private
concession holder of Galileo and the economic operator of
EGNOS.” Well, as already twice mentioned Article VI of the
Outer Space Treaty of 1967 is concerned, this Treaty only allows
adherence by States, but not by international organisations, like
the E.U., although the Treaty does contain provisions, in Article
XI1I, on member States’ duties with respect to their participa-
tion in international intergovernmental organisations."

Are we seeing something here in space telecommunications
law that we have been familiar with in air law for the past
twenty years? Does the difficulty of the E.U. fitting into the
worldwide OQuter Space Treaty resemble the sometimes-
encountered difficulty of E.U. air transport law fitting into the
worldwide system of the Chicago Convention on International

% Council Regulation (EC) 1321/2004 of 12 July 2004 on the establishment of struc-
tures for the management of the European satellite radio-navigation programmes, O.J.
L 246, 20/07/2004, at 1-9. : ‘ ‘

% See Council Regulation 876/2002/EC on setting up the Galileo Joint Undertaking,
2002 0.J. . 138/1).

5 Id. at arts. 1, 2.

% On the European GNSS Supervisory Authority in general, see F.G. von der Dunk,
Towards Monitoring Galileo: The European GNSS Supervisory Authority in statu nas-
cendi, 55 ZLW 100 (20086).
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Civil Aviation of 19447” Of course, it also needs to be mentioned
that as a matter, at least of policy, but probably also of law, the
provisions on the new E.U. agency cannot be implemented until
the above discussed extension of the competence of the E.U. to
outer space activities has been effectuated.

IV. THE APPLICATION OF ANTITRUST LAW

Next is the application of antitrust law, by which I mean
the competition laws of the United States. In the areas that are
examined in this paper, it is especially the U.S. “essential facili-
ties doctrine”, which is interesting.”® The origins of the doctrine
seem to lie in the common law, where the common carrier has a
duty to serve all who apply at reasonable rates. In legislation, it
finds its origin mostly in Section 2 of the Sherman Act” that
forbids monopolisation. The doctrine is used by the courts as
well as by the regulators, such as the Federal Communications
Commission and the Federal Trade Commission. It has a broad
application, amongst others in transport and communications,
and in the latter field especially in the areas of interconnectivity
and interoperability. Although good definitions are difficult and
perhaps even dangerous to give, the concept of “essential facil-
ity” is a monopolistic facility, non-diseriminatory access to
which must be given to all who apply and that at reasonable
prices.

Under E.U. competition law, the essential facilities doctrine
has been received by the EC Commission, perhaps not so much
as an independent doctrine, but rather as an application of the
abuse of a dominant position under Article 82 of the E.U.
Treaty. Two early cases are actually aviation cases: in London
European v. Sabena, Sabena was held to have abused its domi-
nant position in refusing to give access to its computerised res-

¥ Convention on International Civil Aviation, Dec. 7, 1944, art. 1, 61 Stat 1180,
1180 [hereinafter Chicago Convention].

¥ See Antonio Bavasso, Essential Facilities: The Rise of an “Epithet” and the Con-
solidation of a Doctrine, in COMMUNICATIONS IN EU ANTITRUST LAW: MARKET POWER
AND PUBLIC INTEREST 221 (Kluwer Law International, 2003).

¥ Sherman Act, 26 Stat. 209 (1890).
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ervation system to a competitor, London European;” and in
British Midland v. Aer Lingus, the termination by Aer Lingus of
its interline agreement with British Midland was equally held
to amount to an abuse of a dominant position.”” It is especially
the latter case, the interlining case, which is interesting in the
context of this paper, since interlining is air transport’s version
of interconnectivity in telecommunications.

In E.U. telecommunications law, it should be mentioned
that the legislators have intervened in the area that we are dis-
cussing, for instance by the adoption of Directive 97/33 of the
European Parliament and the Council of 30 June 1997 on inter-
connection in telecommunications with regard to ensuring uni-
versal service and interoperability through application of the
principles of Open Network Provision (ONP).

V. THE APPLICATION OF COMPETITION LAW

Back to the application of E.U. competition law to satellite
‘communications, we see, as early as the year 1991, the Commis-
sion published Guidelines on the Application of EEC Competi-
tion Rules in the Telecommunications Sector,” but, at that time,
they did not mean much specifically in the filed of satellites,
because that area would not be liberalised until 1994, in the so-
called “satellite Directive”, mentioned earlier. Since that time,
however, the E.U. competition laws have also been applied to -
space telecommunications, provided that, according to the rules
of the Wood Pulp decision of the European Court of Justice,”
they can be “localised” as to implementation and/or effect in the
E.U.

Even though, as already indicated, the Treaty on the E.U.
does not yet refer to outer space activities, its Articles 81, 82
and 86 apply to the competitive relations of undertakings and

® London European Airways PLC v. Sabena, Belgian World Airlines, Case
IV/32.318, 1988 O.J. (L 317} 47. :

¥ Air Lingus, Case IV/33,544, 1992 0.J. (L 96/34).

® Guidelines on the Application of EEC Competition Rules in the Telecommunica-
tions Sector, 91/C233/02, 1991 O.J. (C 233). .

A, Alstrom Osakeyhtio v Commission, 1988 E.C.R. 5193 (hereinafter Wood Pulp
Case).
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states, involved in such activities. In the space telecommunica-
tions area, these Articles, former Regulation 17,* and former
Regulation 4064/89™ have been applied to infringements, service
arrangements, acquisitions, strategic alliances and joint ven-
tures.” It is interesting to note by way of comparison that the
space telecommunications sector was governed by the general
Regulation 17, whereas the air transport sector had more pro-
tective aviation specific legislation apply to if, namely Regula-
tions 3975 and 3976, as amended.” In that respect, space tele-
communications were ahead of air transport in their relation
with competition law. Today, of course, both are governed by the
new Regulation 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 and 82
of the Treaty.

What both industries also have in common, is that they
have a lot of liberalisation and user oriented legislation apply to
them, in the space sector notably ONP rules, with the conse-
quence that both industries are heavily regulated, ex ante,
transport and telecommunications law, and ex post facto, compe-
tition law. This is a sort of double legislative jeopardy, which
seems unfair to a liberalised industry. In mature industries, it
seems, ex ante regulation should be limited to licensing, with
the remainder of the regulation, especially competition law, ap-
plying principally on an ex post facto basis. Licensing today may
also include elements, it seems, of industry self regulation.

VI. CONFLICTS OF LAW

The major players in outer space and its applications are
the U.S., the E.U., the Russian Federation, Japan, and in the
future no doubt China. And, of course, there is a growing num-
ber of others, such as Argentina, Australia, Brazil, Canada —of
long standing, and with associate membership in ESA- India
and South Africa. They all have their own legal and regulatory

® The general competition law implementing Regulation, now superseded.

# The Merger Regulation, Commission Regulation 4064/89 (superseded).

* See Colin D. Long, TELECOMMUNICATIONS LAW AND PRACTICE 285 (Sweet &
Maxwell, 2™ ed., 1995), :

®  For these Regulations, see FIAANAPPEL, supre note 1, at 138-140,
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systems, between which conflicts cannot always be avoided,
given also the no-frontier character of outer space activities.
Conflicts are there to be solved. They can be solved bilaterally or
multilaterally, judicially or extra judicially, in private or in pub-

lic law. '

The opinion is often heard that participants in outer space
activities should have their own space-specific dispute settle-
ment system.,” I am not so sure, especially once the astronauti-
cal industry has become mature and can, like other industries,
avail itself of generally available dispute settlement systems. I
will revert to this question later, under the heading of the World
Trade Organisation (WTO).

Three areas of potential conflict need special mention:
mergers, subsidies, and the ISS. The General Electric / Honey-
well Merger case show to what extent antitrust and competition
law policies in the U.S. and in the E.U. may clash.*” The U.S.
approves a concentration; the E.U. disapproves it. Tomorrow the
reverse may be true. As perhaps in the future more astronauti-
cal industry concentration takes place, will such policy disputes
also affect outer space endeavours?

Both the U.S. and the E.U. will continue, at least for the
foreseeable future, to subsidise outer space activities. Both le-
gally can,” but disputes may arise. The Arianespace monopoly
may be a good example,” and one wonders whether the Airbus-
Boeing subsidy dispute might serve as an approprlate prece-
dent.”

Also, the question has been asked whether commercial ac-
tivities involving the ISS would require a special dispute set-

¥ Currently, such system only exists within the Liability Convention in the form of
a Claims Commission: see Convention on International Liability for Damage Caused by
Space Objects, in force 1 September 1972, 24 U.S.T. 2389, TIAS 7762, 961 UNTS 187
[hereinafter Liability Convention].

™ See, The GE/Honeywell Merger Case: Reaching the Limits of International Com-
petition Policymaking, 2 (no. 12) GERMAN L.J, 1-10 (2001).

® In the E.U., only member States are under restrictions with respect to State aids,
not the Union itself. :

® See Nathanael A. Horsley, The Arianespace Monopoly, EU Competition law, and
the Structure of Future European Launch Markets, 20 AIR & SPACE L. 87 (2005).

*  See Ruwantissa Abeyratne, The Airbus-Boeing Subsidies Dispute — Some Prelimi-
nary Legal Issues, 30 ATR & SPACE L. 379 (2005).
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tlement mechanism. One author has, it seems to me appropri-
ately, suggested WTO for this purpose.”™ _

Finally, now that it has become evident that there will be
several CNS systems in the world, rather than just one under
the umbrelia of the International Civil Aviation Organization
(ICAQ), compatibility between these systems must be ensured.
In that respect it is hopeful to note that the U.S. and the E.U.
have signed an agreement with respect to the frequency alloca-
tion and interoperability of the US Global Positioning Satellite
System (GPS) and Europe’s Galileo.™ '

VII. THE ALLOCATION OF SCARCE RESOURCES IN OUTER SPACE:
COMPARISON OF ITU/WARC AND ICAQ /IATA RULES

A truism as it may be, outer space is infinitely larger than
air space, and hence it is likely to have fewer scarce resources
than air space. Yet, for over thirty years now, the equatorial
geostationary orbit has been declared such a limited natural
resource. It is the preferred location for communication satel-
lites intended to have worldwide coverage. Through the Interna-
tional Telecommunication Union (ITU) and the Radio Regula-
tions of its World Administrative Conferences (WARCs), fre- .
guencies in this orbit are allotted on a first-come, first-served
basis, without, however, creating any right of permanency to
these frequencies.” This can be compared with the best known
system of allocation of scarce resources in air space, the slot al-
location system of the Scheduling Guidelines and Conferences of
the International Air Transport Association (IATA),* which find

% See A.C. Swan, Competition Policy and the International Space Station, in 16
STUDIES IN AIR AND SPACE LAw, “PROJECT 2001" — LEGAL FRAMEWORK FOR THE
COMMERCIAL USE OF QUTER SPACE, RECOMMENDATIONS AND CONCLUSIONS TO DEVELOP
THE PRESENT STATE OF THE LAW 375 (K.~H. Backstiegel, ed.,2002). )

® See Agreement on the Promotion, Provision and Use of GALILEQ and GPS Satel-
lite-Based Navigation Systems and Related Applications, evaileble ot
ec.europa.eu/dgs/energy_transport/galilec/documents/doc/2004_06_21_suramit 2004 _en.
pdf(last visited Aug. 15, 2006).

¥ See HAANAPPEL, supra note 1, at 24, 39-40. This system of allocation is not to be
confused with questions of space traffic management, safety questions that, infer alia,
seek to avoid space debris from doing damage to space objects.

* HAANAPPEL, supra note I, at 153-156. See alse, Regulation (EC) No 793/2004 of
the European Parliament and of the Council of 21 April 2004 amending Council Regula-
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their legal basis in the uniformity requirement of Article 15 the
Chicago Convention.”

Whereas first-come, first-served is not enunciated in so
many words in the IATA rules, it amounts to that, as long as
there are sufficient arrival and departure slots at airports and
airport runways available. Where the biggest difference be-
tween ITU and IATA rules lie, are in the “absence of perma-
nency” of ITU versus the grandfather or historical precedence
rights of the IATA system. It is submitted that the IATA system
is, from the point of view of law and economics, superior to the
ITU system in that it recognises that financial investments in
“slots have been made that need some permanency so as to keep
their economic value. Granted that the original ITU rules of the
1970s were made under pressure from certain equatorial na-
tions claiming sovereignty rights in the geostationary orbit, this -
does not mean that they should stay the same forever.” The
need of “have not” states for frequencies can also be met by the
setting up of pools of unused or newly created slots, like in the
TATA system. In order to avoid overbooking of frequency alloca-
tions, use-it-or-loose it rules can be adopted. From the U.S. do-
mestic system of airport slot allocation, the occasional use of slot
auctions or lotteries could be copied.

VIII. THE FUTURE ROLE OF THE WTO: IS GLOBALISATION
THE ANSWER?

Getting closer to the end of this paper, and getting closer to
the main theme of the 20" Anniversary Conference of Leiden’s
International Institute of Air and Space Law: is globalisation
the answer, especially in a WTO context? Compared with air
transport, where the General Agreement on Trade in Services
(GATS) only has a rather insignificant Annex on Air Transport
Services apply to it, communications, including space communi-
cations, are much more extensively covered by the umbrella of

tion {(EEC) No 95/93 on common rules for the allocation of slots at Community airports;
ovailable at hitp:feur-lex.europa.enfLexUriServ/site/en/oj/2004/1_138/1_13820040430
en00500060.pdf (last visited Aug. 15, 20086).

*  Chicagoe Convention, supra note 15.

¥ See references in HAANAFPPEL, supra note 1, at 24, 39-40,
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the WTO. Together, the Annex on Telecommunications to the
GATS Agreement of April 1994 and the Fourth Protocol to the
GATS Agreement of April 1996 / February 1997, dealing with
basic telecommunications, provide that participating States
commit themselves to allow foreign satellite communication op-
erators to offer their services on a reciprocal, non-discriminatory
basis in their countries. In addition, there is the potential appli-
cation of the TRIPS agreement, dealing with intellectual prop-
erty rights, and of the WTO dispute settlement rules to space
communications. Future application of a “Standardisation
Code™ and of the Agreement on Subsidies and Countervailing
Duties (SCM) is also not excluded.

Indeed, the globalisation of WTO seems the way forward in
space law, not only for telecommunications, but also for other
privatised commercial outer space activities. In this respect,
commercial outer space activities have an edge on air transport
services, where bilateral air transport and services agreements
are so enshrined in sixty years of tradition that they are hard to.
get rid off in favour of a WTO regime, and that certainly as long
as the United States does not seem willing to abandon the sys-
tem of bilateral agreements in international aviation.

Finally, a note to say that a GATS Party making a specific
commitment in the field of outer space activities seems to accord
very well with the “appropriate State Party” in Article VI of the
Outer Space Treaty.

IX. CONCLUDING REMARKS

It seems that the astronautical industry is rapidly becoming
a mature, privatised or at least commercialised industry and
that the law is adjusting to that situation very well. However,
like in aeronautics, in astronautics governments will never
leave the industry really alone, and this is because of national
defence and national security considerations. After all, one and

¥ Code of Good Practice for the Preparation, Adoption and Application of Stan-
dards, in Agreement on Technical Barriers to Trade, Dec. 15, 1993, available at
http:/fwww.iso.orgfiso/en/comms-markets/wto/pdiftbht-a3.pdfisearch=%22Code%2001%20
Good%20Practice%20for%20the%20Preparation%2C%20Adoption%20and%20Applicatio
n%200f%208tandards%22 (last visited Aug. 15, 20086).
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the same aircraft, or one and the same satellite or satellite sys-
tem can fulfill both civil and military purposes. For aircraft, the
Civil Reserve Air Fleet (CRAF) programme in the U.S. would be
a good example. For spacecraft, let’s, for instance, not forget
that GPS is in principle a military programme of the American
Department of Defence (DOD) with civil applications, or that
remote sensing satellites can be used both for military and civil
purposes.”

® In which case the U.N. Principles on Remote Sensing only apply to some of the -
civil, but not to the military uses of remote sensing satellites: see HAANAPPEL, supra
note 1, at 159-160.



ASYLUM-SEEKERS IN OUTER SPACE,
A PERSPECTIVE ON THE INTERSECTION
BETWEEN INTERNATIONAL SPACE LAW

AND U.S. IMMIGRATION LAW

Mare M. Harrold®

[Wie'll soon have to grapple with the question: what law
should govern, not only the relationship between Earth (particu-
larly the United States) and space societies but, perhaps more
importantly, what law should govern within space societies
themselves and among space inhabitants who will people space
communities...'

Like the advent and rapid proliferation of human activity in
outer-space, the law surrounding asylum is heavily steeped in
international law and was, in many cases, fueled and shaped by
the fear-driven competition between the super-powers during
the Cold War.* From the time Sputnik was launched in 1957,
the U.S. began to fear it was lagging behind Soviet scientists in

' Counsel for National Programs, National Center for Justice and the Rule of
Law; Visiting Professor of Law, University of Mississippi School of Law. J.D., Univer-
sity of Mississippi, B.A. Clemson University. Views expressed herein are solely those of
the author. I would like to thank Professors Gabrynowicz and Serrao for their encour-
agement and patience with a Space-Law neophyte such as myself Opinions expressed
herein are solely those of the author. '

! Justice William J. Brennan, Jr., address at the American Law Institute Annual
Dinner (May 21, 1987).

* See Yun Zhao, An International Space Authority: A Governance Model for o Space
Commercialization Regime 30 J. OF SPACE L. 277 (2004) (“The race for accomplishment
in outer space was a mark of the Cold War period.”). Clearly, the law {including the
U.S. Supreme Court) was impacted by the fervor of the Cold War era.

This was the beginning of the cold war, and the nation was much concerned
with national security and the likelihood that Communists and Communist
sympathizers were serving in critical positions in government, or were acting
as spies for the Soviet Union. Some of these concerns proved justified, as in
the case of Alger Hiss, and of Julius and Ethel Rosenberg. Others were quite
trumped up, such as Senator Jee McCarthy’s demanding to know “who pro-
moted Major Peress”—an Army dentist stationed at Form Monmouth.

WinriaM H. REENQUIST, THE SUPREME COURT 193 (Knopf) (2004). See also Bruce
Moomaw, The Space Age Born of The Cold War is  Over, -
www.spacedaily.com/news/oped-03e.html (Feb. 2, 2003) (last visited June 16, 2008).

15
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technology and space exploration.® The end of the Cold War has
led to a revitalized level of cooperation between and among in-
dustrialized and technologically advanced nations that will lead
to an increase in space travel involving nationals of more than
one country as well as a high probability that multi-national
teams of astronauts and cosmonauts will live and work together
within the confines of various vessels, both in the form of space
stations (the most notable being the International Space Station
(ISS) and more permanent (though not yet realized) space set-
tlements.* '

While it is generally accepted that the most likely location
of these yet-to-exist settlements will be the Moon, and later
Mars, the precedents developed both in U.S. domestic law and
within the broader context of international law will provide the
foundation for the system of governance that will affect genera-
tions of humans living in future “realities” we may not yet com-
prehend or even imagine. '

This essay will examine potential situations where an indi-
vidual engaged in space travel or space-habitation attempts to
seek protection under U.S. law and either remain in the U.S.
indefinitely, or at least not return to their country of origin, due
to a fear of persecution or torture in her country of origin.

Admittedly, at this time, this is a highly speculative essay
that attempts to predict the likely intersection between U.S.
immigration law with the legal authority and background that
comprise the field of space law. The fact that this article is
“highly speculative” does not detract from its relevance, how-

* CNN Interactive, Cold War Experience — Life Without the Cold War,
www.cnn.con/SPECIALS/cold. war/experience/technology/) (last visited June 16, 2008).

! See Patrick Collins & Koichi Yonemoto, Legal and Regulatory Issues for Passenger
Space Travel http/fweww.spacefuture.com/pr/archive/legal_and regulatory_issues_for_
passenger_spece_travel.shtm] (last visited June 8, 2008).

As the Cold War and its imperatives recede into the past, there is debate about
the proper role of government space agencies. Although space science is ap-
propriate for government funding on a par with other scientific research, it is
increasingly recognized that government organizations developing vehicles
and performing space activities conflict with the objective of encouraging the
growth of commercial space activities.

Id,
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ever.” Intersections of existing areas of law and outer-space
travel and habitation are inevitable and challenging. Numer-
ous examples of intersections between traditional law and other
types of technological advancements exist. For example, U.S.
Fourth Amendment law has been highly affected by the advent
of technology as computers are frequently utilized in more so- |
phisticated types of criminal activity than that seen before the
dawn of the “Information Age.” U.S. First Amendment law has
been, or will be, almost completely redefined because of the
rapid increases in technology.® Not because of the way it will
handle new messages, but, instead how it will handle the Inter-
net, a new medium with a level of speed and expansive “publica-
tion” that could not be imagined just a generation earlier.’

This essay represents an early attempt at what I believe
will be a dramatic expansion of limitless areas of the law as
human beings begin to reside outside the confines of “this small
planet” we call Earth."” Just as intellectual property law is now

* Other highly relevant articles have been written about the intersection between
space law and more traditional areas of jurisprudence. See e.g., Hans P. Sinha, Crimi-
nal Jurisdiction on the International Space Station, 30 J. SPACE L. 85 (2004); Paul M.
Secunda, A Mosquito in the Ointment: Adverse HIPAA Implications for Health-Related
Remote Sensing Research and a “Reasonable” Solution, 30 J. SPACE L. 251 (2004).

* See e.g., Ruwantissa Abeyratne, The Application of Intellectual Property Rights to
Outer Space Activities 29 J. SPACE L. 1 (2003); Sinha, supra note 5; Secunda, supra note
5.

" See generally Morgan Cloud, Rube Goldberg Meets the Constitution: The Supreme
Court, Technology and the Fourth Amendment 72 Miss. L.J. 5-9 (Fall 2002).

* See MARC M. HARROLD, OBSERVATIONS OF WHITE NOISE: AN ‘ACID TEST' FOR THE
FIRST AMENDMENT (iUniverse 2005).

in the grand scheme, America is experimental-theater to the time-tested dra-
mas of Europe, Asia, Africa and the Middle East. We are governed by a rela-
tively brief document drafted by weaithy farmers in an Agrarian society, chal-
lenged by the advent of Industrialization, and now attempting to “plug itself
in” to the Information Age brought on by a dramatic technological revolution.

Id. at 111,

® A final example can be found within the realm of property law. The dramatic rise
of intellectual property law into every facet of society has prompted certain practitioners
and scholars to conclude that a basic legal education should include not only the tradi-
tional types of property law: real and personal, but also less tangible types of property
collectively coined as “intellectual.”

 “Fgr in the final analysis, our most basic commoen link, is that we inhabit this
small planet, we all breath the same air, we all cherish our children’s futures, and we
are all mortal.” John F. Kennedy, Speech at The American University, Washington, D.C.,
June 10, 1963.
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deemed by many to be a crucial area for any attorney because of
this (almost) co-equal type of property law, a generation from
now, space law, and the manner in which it effects other areas
of jurisprudence, may become a core topic for a basic legal edu-
cation.

As a final introductory note, though the speculative nature
of this essay does not detract from its relevance, this high level
of freestyle prediction does allow for an amount of exposition
seldom appropriate in an academic setting. This is an opportu-
nity of which I take full advantage.

1. RELEVANT SPACE LAW AUTHORITY AND BACKGROUND

For our purposes, the relevant space law authority and
background will stem almost exclusively from international
treaties while applicable U.S. immigration law, detailed in Part
II, ante, will stem primarily from U.S, domestic law in the form
of federal statutes.™

The first major international treaty at issue is the Treaty on
Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial
Bodies, hereinafter “Outer Space Treaty.” The most relevant
provisions are: Articles I, IIT and V.

" One exception will be brief discussion in Part II related to the “Convention
Against Torture” or “CAT” which is derived from Article III of the U.N. Convention
Against Torture, Withholding of Removal stems from the same treaty obligation but is
codified into the IN.A. Part ITI(a), ante, will include diseussion of laws specifically re-
lated to the International Space Station (1.8.8.) (which stem, in part, from Treaty obliga-
tions).

# Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bedies, Jan. 27, 1967, 610
U.N.S.T. 205 (entered into force Oct. 10, 1967) [hereinafier the Outer Space Treatyl
(notable depositaries: Russian Federation, United Kingdom of Great Britain and North-
ern Ireland and United States of America).
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Article II

Cuter space, including the Moon and other celestial bodies, is
not subject to national eppropriation by claim or sovereignty,
by means of use or occupation, or by any other means.”

Article ITI

States Parties to the Treaty shall carry on activities in the ex-
ploration and use of outer space, including the Moon and other
celestial bodies, in accordance with international law, includ-
ing the Charter of the United Nations, in the interest of main-
taining international peace and security and promoting inter-
national cooperation and understanding.™

Article HI is important because of its language adhering to in-
ternational law.

Article VI 1

States Parties to the Treaty shall regard astronauts as envoys

of mankind in outer space and shall render to them all possible

assistance in the event of accident, distress, or emergency

landing on the territory of another State Party or on the high
i}

geas. o

The Outer Space Treaty contains a section related to the
registry of space “object{s]” and is relevant to the law of asylum
given the manner in which longer-term space habitation is to be
achieved generally. o '

A State Party to the treaty on whose registry an object.
launched into outer space is carried shall retain jurisdiction
and control over such object, and over personnel thereof, while
in outer space or on a celestial body. Owmership of objects
launched into outer space, including objects landed or con-
structed on a celestiol body, and of their component parts, is

® Id. at art. II (emphasis added).
" Id. at art. III {emphasis added).
¥ Id. at art. V | 1 (emphasis added).
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not affected by their presence in outer space or on a celestial
body or by their return to Earth."

In the (even far) foreseeable future, it appears that any and
all space habitation (as opposed to short-term travel) will take
the form of space stations launched into outer-space' from the
Earth to orbit the Earth in outer-space or settlements built on
celestial bodies (primarily the Moon or Mars) built, in part, from
materials launched from the Earth to be constructed and up-
dated on the surface of the celestial body."

The next major relevant Treaty is the Agreement on the
Rescue of Astronauts, the Return of Astronauts and the Return of
Objects Launched into Outer Space, hereinafter “Return and
Rescue Agreement.”™ The Preamble to the Treaty notes:

Noting the great importance of the Treaty on Principles Gov-
erning the Activities of States in the Exploration and Use of
Outer States, including the Moon and Other Celestial Bodies,”
which calls for the rendering of all possible assistance to as-
tronauts in the event of accident, distress or emergency land-
ing, the prompt and safe return of astronauts, and the return
of objects launched into outer space.

Return and Rescue Agreement is most relevant in the event
of “accident” or “distress” generally in the event of this essay it
is most relevant in the context of Part III(c) “Unplanned Return
to Earth” referred to as “emergency landing,” above.

¥ Quter Space Treaty, supra note 12, at art. VIII. {emphasis added). The actual
registration of objects launched into cuter space is detailed in the Convention on Regis- -
tration of Objects Launched into Outer Space {Registration Convention) freaty entered
into force Sept. 15, 1976 (signatory Secretary-General of the United Nations).

" Id. (“..object launched into outer space...”),

¥ Id. (“...including objects landed or eonstructed on a celestial body, and of their
component parts...”). “No humans will live in space itself but rather will live in the
machines (i.e., space stations, etc.) which provide an artificial environment for human
life.” George Paul Sloup, Legal Aspects of Large Space Structures: Fuctors Leading to the
Development of the Jurisprudence of “Astrolaw”, PROCEEDINGS OF THE TWENTY—SEVENTH
COLLOQUIUM ON THE LAW OF OUTER SPACE 270, 271 {1984). '

' ' Apreement on the Rescue of Astronauts, the Return of Astronauts, and the Re-
turn of Objects Launched into Outer Space, Apr, 22, 1968, 19 U.S.T. 7570, 672 U.N.T.S.
119 [hereinafter Rescue Agreement] (notable depositaries: Russian Federation, United
Kingdom of Great Britain and Northern Ireland and United States of America).

*  Reschition 2222 (XXI), annex.
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II. GENERAL OVERVIEW OF RELEVANT FORMS OF “RELIEF”

A. Introduction

Since its very beginnings, America has been a refuge for the
persecuted—a “city on the hill” beckoning the victims of politi-
cal, religious, ethnic, and other forms of repression. That tra-
dition continues to this day.™

The United States has always been, or at least portrayed it-
self, as a type of international safe-haven on the world-stage.”

A comprehensive review of U.S. immigration law is outside

the scope of this discussion.”” For our immediate purposes,

‘there are three primary forms of relief relevant to this essay: (1)
asylum (the most desired form of relief); (2) withholding of re-

moval; and (3) relief under the Convention Against Torture

(C AT).%

# U.8. Commission on Immigration Reform, U.S. Refugee Policy: Taking Leadar-
ship, at 1(1997).

# See Cato Institute Publication, Michels Pistone, Asylum Crackdown Threatens
Lives and ldeals, available at www.cato.org/daily/4-08-98. himl (last vigited June 16,
2008) (article arguing that America’s role as a “safe haven” has been diminished due to
recent immigration laws), -

Throughout its history, the United States has been a refuge for people fleeing
oppression at the hands of their governments. But new immigration laws
have put that tradition in jeopardy.. They impose procedural hurdles that in
many cases will prevent genuine victims of persecution from attaining asylum
in the United States,
Id. :
®  Sources of Immigration Power: Commerce Clause: Art 1., § 8, cl. 3; Migration and
Importation Clause: Art. 1, ¢l. 1; Naturalization Clause: Art. L, § 8, cl. 4; Power to de-
clare war generally.
#* A chart is provided as Appendix 1 to detail the sometimes confusing distinctions
between the three separate forms of relief set forth in this Section.
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B. Asylum

U.S. law provides that a refugee,” present in the U.S. that
demonstrates a well-founded fear of future persecution™ on ac-
count” of race, religion, nationality, membership in a particular
social group or political opinion.* The burden is on the appli-

® The Immigration and Nationality Act ({NA) defines “refugee” in § 101(a}42) (A)
as:

[Alny person who is outside any country of such person’s nationality or, in the
case of a person having no nationality, is outside any country in which such
person last habitually resided, and who is unable or unwilling to return to,
and is unable or unwilling to avail himself or herself of the protection of, that
country because of persecution or a well-founded fear of persecution on account
of race, religion, nationality, membership in a particular social group, or politi-
cal opinion, or....

Immigration and Nationality Act, 8 U.S.C. § 1101 - 1537 (part B omitted). The primary
difference between asylum and refugee applicants is “that those seeking refugee status
apply from outside the United States. Asylum-seekers must be in the United States or
applying for admission at a port of entry.” See U.S, Department of Justice Executive
Office for Immigration Review (EOIR) Office of Legislative and Public Affairs, Fact
Sheet @ & A (April 28, 2005). In this context, we are dealing with asylum-seekers, not
refugees in the legal sense.

® QOne reason that the asylum process is difficult to understand and / or predict is
that the core term “persecution” is not defined specifically by statute, regulation or
treaty. Generally, “persecution” will involve harm or other suffering inflicted by a gov-
ernment or in the absence of adequate governmental control. Bodily harm is not neces-

- sary for a finding of “persecution” in every instance and it appears that “persecution” is

harm beyond what the general public may find to be simply unfair or unjust. See e.g.,
Matter of Kasinga, Int. Dec. 3278 (BIA 1996).

¥ For discussion of the boundaries of the “on account of’ requirement, see, INS v.
Elias-Zacarias, 502 U.S. 478 (1992).

® There are a limitless number of factors that go into the discretionary determina-
tion of whether an applicant has demonstrated a fear of persecution on account of the
listed factors (race, religion, nationality, membership in a particular social group or
political opinion). While the U.S. government is frequently criticized for its handling of :
this determination and its policies related to grants of asylum, there is no doubt that
asylum officers and Immigration Judges have a very challenging task facing them: in
many cases trying to predict the future in life and death situations in distant lands
while at the same time ensuring that the burdens set forth by Congress and the legisla-
tive process are met,

Asylum cases present significant challenges of both fact and law. How can ad-
judicators predict what would fall an individual upon return to a distant coun-
try? What proof should applicants offer? How can adjudicators tell if the ap-
plicant is embroidering the story, or making it up out of whole cloth? What
sorts of harm amount to persecution? How great must the risk be to make the
fear well-founded? When does persecution have an adequate nexus to one of
the five grounds listed in the statute? What is one to make of the most vague
or open-ended factor in that list, membership in a particular social group?
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cant to demonstrate a “well-founded fear” or “reasonable possi-
bility” that he/she will face persecution (on account of at least
one of the listed grounds) if returned to their home country.” If
an applicant can show past persecution, there is a presumption
that future persecution will occur.” Regardless of other factors,
there are certain outright bars to receiving asylum in the U.S.
that would be applicable to the situations described herein.*
Asylum is a discretionary form of relief.™ As such, even if an

How should asylum claimants be housed and cared for while their cases are
adjudicated? Under what circumstances should they be detained?

David A. Martin, Adelaide Abankwah, Fauziye Kosinga, and the Dilemmas of Political
Asylum, in IMMIGRATION STORIES 245, 246 (David A. Martin and Peter H. Schuck, eds.
2005). Beyond being codified into statute under U.S. law, the principle of non-
refoulement is recognized as a component of international law. See The Office of the
United Nations High Commission for Refugees, Chapter 2 Safeguarding asylum: Chal-
lenges to protection, in THE STATE OF THE WORLDS REFUGEES 2008, available at
www.unher.org/cgi-bin/texis/fvix/publifopendoc.htm (last visited June 16, 2006). It ap-
pears that this principle of international law would be applicable in outer-space:

At the very heart of the international asylum and refugee protection regime is

the right of people whose lives and liberty are at risk to seek safety and secu-

rity in another state. This principle underpins the notion of non-refoulement,

which protects people from being returned to the frontiers of a country where

they would be placed at risk on account of their race, religion, nationality,

membership of a particular social group or political opinion. This principle is

now recognized as a component of customary international law and is there-

fore considered binding on all states, including those that are not signatories”
to the 1951 UN Refugee Convention.

Id.

# INS v. Cardozo-Fonseca, 480 U.S. 421 (1987); Matter of Mogharrahi, 19 I & N.
Dec. 439 (BIA 1987).

® If an asylum applicant establishes past persecution, there is a presumption of a
well-founded fear of future persecution. This presumption can be overcome by the gov-
ernment if it can show that there are changed country conditions since the time of that
past persecution. 8 C.F.R. § 208.13(b)}1)(i).

*  Individuals who: have firmly resettied in another country prior to arriving in the
United States; have ordered, incited, assisted, or otherwise participated in the persecu-
tion of any person on account of race, religion, nationality, membership in a particular
social group, or political opinion; have a previous conviction of a particularly serious
crime (includes aggravated felonies); committed a serious nonpolitical erime outside the
United State; pose a danger to the security of the United States; are members or repre-
sentatives of a foreign terrorist orgamization; or have engaged in or inecited terrorist
activity. See Fact Sheet @ & A, supra note 25. ’

# The power of a nation-state to exclude aliens. This tenet is not only part of do-
mestic U.S. immigration law but also International Law and English Common Law:

Tt is an accepted maxim of international law, that every sovereign nation has
the power, as inherent in sovereignty, and essential o self-preservation, to
forbid the entrance of foreigners within its dominions, or to admit them only in
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applicant meets the legal burden to receive relief as an asylee,
the Attorney General, through his/her representatives can still
deny the application. An applicant applies for asylum in the
U.S. through the filing of a Form I-589." An asylum application
must be filed within one (1) year of the applicant’s arrival in the
U.S., unless “changed country conditions” can be provided that
articulate why the application was filed later than one (1) year
after arrival.® There are two general asylum-approaches: af-
firmative and defensive. Affirmative asylum is when an appli-
cation (I-589) is filed with the government while the applicant is
not “in proceedings” and thus has not been issued a Notice to
Appear (N.T.A.).* Defensive is when an N.T.A. has been filed
and the applicant is “in proceedings.” This essay will only re-
quire a discussion of affirmative asylum as it is difficult to imag-
ine a situation where an astronaut or similar individual would
have been present inside the United States and would have re-
ceived a N.T.A. prior to traveling into space and then finding
himself or herself in one of the situations detailed in Part III,
below.”

such cases or upen such conditions as it may see fit to prescribe. Vattel, Lib. 2,
§§ 94, 100; Phillimore (3d ed.) ¢.10, § 220,

Nishimura Ekiu v. United States, 142 U.S, 651, 659 (1892); Attila Ataner, Refugee In-
terdiction and the Quter Limits of Sovereignty 3 J. OF L. & EQUAL. 7, 9 (Spring 2004),

*  The I-589 is specifically a (form) OMB No. 1615-0067.

* Intuitively, if an individual is claiming that they are “fleecing” persecution, it
makes more sense for them to come forward on their own instead of remaining in the
T0.S. for some period of time and then coming forward for asylum (or other type of) relief
only after the government begins Removal proceedings. In other words, if you are really
“fleeing” persecution, the first thing you would do upon entering U.8. soil would be to
claim asylum. Given the situations set forth in Part 111, below, the one-year filing will
not be relevant. :

* Put simply: “in proceedings” means that the government has filed paperwork
alleging that grounds exist for Removal of the immigrant or alien; thus, the individual is
normally attempting to defend against the allegations by filing an asylum claim (defen-
sive). Not “in proceedings” means that the individual comes forward on their own, prior

- to being issued an N.T.A, or notice by the government that it is going to attempt to re-
move the individual. Intuitively, if an individual is ¢laiming that they are “fleeing”
persecution, it makes more sense for them to come forward on their own instead of re-
maining in the U.S. for some period of time and then coming forward for asylum (or
other type of) relief only after the government begins Removal proceedings. Im other
words, if you are really “fleeing” persecution, the first thing you would do upon entering
U.S. soil would be to elaim asylum.

* One challenge for any individual seeking asylum, withholding or CAT (or any
other type of immigration relief) is, especially post 9/11, a general feeling of “nativism”
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C. Withholding of Removal

‘Withholding of Removal is set forth in the Immigration and
Naturalization Act (INA) and implements Article 33 of the 1951
Refugee Convention.” Withholding of Removal differs from agy-
lum in that it merely prohibits an alien’s return to a specific
country, whereas asylum allows an individual to remain in the
United States. The U.S. government may, in lieu of allowing
the individual to remain in the U.S., remove the individual to a
third ecountry where he or she would not be tortured.”

D. Convention Against Torture

Relief under the Convention Against Torture (hereinafter,
and generally referred to as, “CAT”) is a treaty obligation under
Article 3 of the United Nations Convention Against Torture.”
The standard set forth under Article 3 is that signatory nations,
in this case the U.S., agrees not to “expel, return or extradite” a

within the U.S. As a pragmatic note, it would seem that a foreign astronant is more akin
to a famous athlete or artist that seeks to remain in the U.S, after seeking a specific
form of relief. “Nativism” is a somewhat cyclical political and social reality that faces
individuals attempting to migrate to the U.S.:

It would not be the first time in American history that nativist sentiment pre-
vailed. When waves of immigrants from Southern and Eastern Eurcpe arrived
at the turn of the 20th century, doomsayers argued that the foreigners would
never assimilate into Anglo culture. The result: a 1924 law establishing a
quota system that sought to limit entry. More recently, the massive immi-
grant influx of the 1990’s provoked a backlash personified by California Gov.
Pete Wilson, who tried to deny education and health services to illegal aliens.
Though that wave of both legal and illegal immigration has tapered a bit, the
proportion of the undocumented has ballooned. According to the studies by
the Pew Hispanic Center, the illegal population living in the United States has
grown from 5 million in 1996 to as many as 12 million today. Of the total 78
percent came from Mexico and the rest of Latin America——the vast majority of
whom were fleeing poverty.

Arian Campo-Flores, America’s Divide, NEWSEEK (April 10, 2008), at 34-35.

¥ Application for Withholding of Removal / Withholding under CAT is also made on
a Form I-589; OMB No. 1615-0067, .

* Withholding of Removal can be terminated if the case is re-opened and DHS es-
tablishes that the alien is not likely to be tortured in that country.

#  See Convention Against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punigshment, Dec. 10, 1884, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85.
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person to another country where he or she would be subject to
torture.”

ITI. SCENARIOS GIVING RISE TO ASYLUM-CLAIMS IN OUTER-
SPACE AND ANALYSIS RELATED TO AN EXPANSION OF
JURISPRUDENCE

A. International Space Station (ISS)

The ISS is the latest in a long-line of space human-
habitation arrangements dating back to the early 1970s when
three groups of three men each spent twenty-eight days, fifty-
nine days, and eighty-four days, respectively on board the Sky-
lab space station.* These missions were followed by long-term
space habitation aboard the Soviet (and later Russian) MIR
space station. The ISS allows a group of humans to live and
work in outer-space. The most recent crew staffing the ISS is
Expedition 13 and is an international assembly consisting of one
U.S. astronaut, one Russian cosmonaut, one European Space
Agency astronaut, and one Brazilian astronaut.” International
cooperation is a valuable component to the ISS, however, it is
this international cooperation and nationals from more than one
nation living and working on the ISS (or other “object” contem-
plated in the Quter Space Treaty Article VIII) that can give rise
to a claim of asylum from a non-U.S. citizen astronaut while in
an area that can be claimed in a territorial manner by the U.S.
because of the language, “A State Party to the treaty on whose

' See e.g., Maiter of A-H-, 23 1&N Dec. 774 (BIA 2005). CAT is a more recent form
of relief available to the Immigration Courts. The enabling regulations are found at 8
C.F.R. §§ 208.16-18, 1208.16-18.

? Skylab Kennedy Space Center, Skylab Operations Summary, htip/Avww-
pao.ksc.nasa.gov/history/skylab/skylab-operations.htm (last visited July 3, 20086).

# MIR (which can mean both “world” and “peace” in Russian) was a highly success-
ful Soviet, and later Russian, orbital station. It was first launched on February 19, 1986
and was “de-orbited” intentionally which caused it to break up re-entering Earth’s at-
mosphere on March 23, 2001, Twenty-eight (28) duration long crews occupied the or-
biter. It was occupied for 4,594 days and orbited for a total of 5,511 days.

® National Aeronautics and Space Administration, Space Station Crew,
hitp:/fwww.nasa.gov/mission_pages/station/expeditions/expedition13/index.htmi (last
visited Aug. 18, 2006).
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registry an object launched into outer space is carried shall re-
tain jurisdiction and control over such object....”™

B. Settlermnent: Moon or Mars

Overcoming proximity has been the litmus test for techno-
logical advancements in space. In other words, it is not a coin-
cidence that humans first traveled around the Earth, then went
on to the Moon, and next (most likely) to Mars. It is realistic to
believe that if humans are to inhabit celestial bodies specifi-
cally, and outer-space generally, the most achievable destina-
tions appear to be dictated by proximity to Earth: the Moon or
Mars. This approach is, in fact, the basis of the Vision for Space -
. Exploration. *

The scenario of an asylum-seeker in a space settlement,
whether on the Moon or Mars, is somewhat more amorphous |
than simply walking to another sovereign Nation’s module of
the ISS.* The different factual scenarios would be dependent on
the level of Nation-State diversity on the celestial body and the
advancement of the settlement to include representatwe hu-
mans from different sovereign Nations.

Thus, if the U.S. were to have some type of permanent set-
tlement on a celestial body, and a non-U.S. citizen was to seek
asylum while physically present in this settlement, there is a
strong argument that the individual should be allowed to avail
themselves of the process similar to being on any other sover-
eign territory of the U.8. While an individual could seek asy-
lum, it is highly likely that, due to the discretionary nature of
asylum, the Attorney General would deny any grant of asylum

*  Quter Space Treaty, supro note 12, at art. VIII. See supre note 16 and accompa-
nying text.

“ National Aeronautics and Space Administration, NASA Invests in Private Sector
Space Flight, http//www.nasa.gov/mission_pages/exploration/main/ (last visited July 3,
2006).

“ See supra Section JILA.

¥ Another reason that this analysis is speculative is that, at least if the individual
seeldng asylum is an astronaut, (i.e., not a private individual on a commercial space-
flight) the individual seeking asylum, withholding or deferral under CAT is not normally
the type of person who finds themseives “on the outs” with their host government. Sim-
ply put, in most nations, astronauts are heroes, unlikely targets of persecution or tor-
ture.
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because of the precedent it would set and the disruption that it
would cause to international cooperation amongst nations in
outer-space.*

While asylum is discretionary, the forms of relief set forth
under Article 3 of the U.N. Convention Against Torture and
Other Cruel, Inhumane or Degrading Treatment or Punish-
ment® are not discretionary and, should the legal burdens for
each form of relief otherwise be met, the countervailing harm
that it would cause to international cooperation would not be a
sufficient, or legally sustainable, reason to deny the forms of
relief, respectively.

C. Unplanned Return to Earth

- With plans for increased frequency of human space flight
and exploration, both governmental and commercial, the fre-
quency of situations where a space flight may have to return to
Earth in an unplanned or accidental manner will also propor-
tionally increase.” Just as circumstances arise that cause air-
planes within Earth’s atmosphere to land in a location other
than its planned destination, this can also occur when a space-
craft meant to land or “return” to one location on Earth, must
land in another.

What happens if an individual of one sovereign Nation is
~forced to land on Earth in the jurisdiction of another sovereign
Nation? For example, what if a Russian Cosmonaut, slated to
land a spacecraft in an area controlled by the Russian govern-

*® See supra note 32 and accompanying text.

“ The Senate adopted its resolution Oct. 27, 1990 and President Clinton deposited
the ratification with the UN. Secretary General on Nov.-20, 1994. CAT was incorpo-
rated into U.S. domestic law through the passage of the Foreign Affairs Reform and
Restructuring Act (FARRA), Pub. L. No. 105-277, 112 Stat. 2681, Div. G.

® In this section I am only dealing with situations where the landing is forced due
to some type of accident or unforeseen set of ¢ircumstances and not when an individual
might intentionally “defect” with some type of spacecraft to the United States in hopes of
smuggling technology or receiving asylum after the fact. There is some precedent for
this type of action. For example, on September 21, 1953 “North Korean pilot Lt. Noh
Kum Suk defect(ed] and fllew] his MiG-15 to Kimpo AB, South Korea. He fwas] granted
asylam and given $100,000.” See Air Force Historical Studies Office, United States Air
Force from Establishment to February 1996, available at
www.airforcehistory.hq.af mil/PopTopics/chrono.htm (last visited June 22, 2006).
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ment, or not otherwise controlled by the U.S. for our purposes,
is forced to land off the coast of Hawaii or in White Sands, New
Mexico? Can the Cosmonaut exit the spacecraft, step foot on
“UJ.S. soil” and apply for asylum in the same manner that a
refugee arriving in Hawaii or New Mexico otherwise could?
This scenario appears to be the most likely of the three and the
one that will occur first.

While, from a more traditional immigration law analysis, it
would not appear that the distance traveled to reach sovereign
U.S. soil, or whether the U.S. “soil” was on Earth or in space,
would alter the legal conclusion, in this case, it appears that it
could.

Specifically, the U.S. position taken on the Return and Res-
cue Agreement during negotiations reveals that many nations
did not want the treaty provisions to “take precedent over na-
tional statutes providing for asylum.”™ The U.S. position rejects
the possibility of asylum and that the Agreement provides for
“safe, unconditional and prompt return of astronauts.™

® CARL G. CHRISTOL, THE MODERN INTERNATIONAL LAW OF QUTER SPACE 175 (Per-
gamon Press, 2d ed., 1984). It appears that during negotiations some countries took
different stances on this issue. For example, Ausiria stated that “it wished to be able to
continue to offer asylum in keeping with its ‘traditional policies towards aliens” Franee
also supported this interpretation.” Id. Specifically to the U.S.:

{TIn testimony before the Senate Committee on Foreign Relations it was stated
by Ambassador Goldberg that Article 5 “calls for the unconditional return of
agtronauts.” The same position was taken by the Senate Committee on For-
eipn Relations in recommending affirmative action by the Senate. In the
words of Senator Fulbright, “Article 5 provides for the safe, unconditional, and
prompt return of astronauts in the event of accident or other emergency.” In
his letter transmitting the Treaty to the Senate for its advice, President John-
son accepted the foregoing eonstruction of Article 5.

Id. at 175-76.

® One caveat: although it appears that the negotiations and intent at the time of
the Return and Rescue Agreement would control, the Nations appear to more specifi-
cally contemplate agylum than the other forms of relief, especially those provided for by
later U.N, Treaty (ie., CAT). While it appears that U.8 intentions during negotiations
would control with regards to asylum (which is discretionary) the analysis is not as clear
or easy to predict in the context of CAT where the legal obligations are created by a
geparate binding treaty.
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CONCLUSION

Any time one engages in speculation, it is possible, even
probable, that dissatisfaction will follow. This article is written
as much to stir discussion and debate as to answer questions in
any absolute manner.

All analysis in this context must be tempered by the reahs-
tic and pragmatic political ramifications were any of the above
scenarios (set forth in Part 1II(a)-(c), above)} to actually occur. I
have restricted my analysis as closely as possible to what the
applicable law, by analogy in most cases, would require. How-
ever, it is easy to imagine how, in the context of space travel,
national security, international comity, and the predictable on-
slaught of world-wide media attention, the United States might
. act in a manner that does not strictly comply with applicable
immigration laws or Treaty obligations.

Finally, this article reveals, beyond its specific substance
and analysis, a prime example -of an inherent conflict that will
challenge our society as we proceed into the new Millennium:
increased specialization coupled with more frequent topical
overlap. Rapid advances in technology necessitate a sharp in- .
crease in the need for the specialization of knowledge. However,
these same advances and interweaving of society and technology
also leads to an increase in the frequency that normally distinct
subject areas will overlap. As humankind is provided with new
opportunities to travel and live, an inevitable overlap is created
with the existing governing laws of the sovereign Nation-States
that fund and conduct such advanced travel and habitation.
This specific overlap is just a drop in the bucket; the collision
and evolution of bodies of law, both where they conflict and
where they can improve or aggregate one another is just one
example in an infinite combination of possibilities.



LEGAL ISSUES RELATING TO THE
GLOBAL PUBLIC INTEREST IN OUTER
SPACE

Ram Jakhu'

INTRODUCTION

The beginning of the space age was seen by many as the in-
auguration of a new era with great potential for the betterment
of humankind, as well as an opening for a vast new area for fu-
ture military uses and conflict. The global public interest in
outer space was recognized by the international community
with the conclusion of the 1967 Outer Space Treaty,' which had
been negotiated through the United Nations’ Committee on the
Peaceful Uses of Outer Space (COPUOS). The Treaty has been
ratified or signed by over 100 States. It is widely considered to
be the constitution of outer space and the foundation of the in-
ternational legal regime governing all outer space activities.
Some of the Quter Space Treaty’s provisions have been further
elaborated in four separate agreements.” In addition to a few

°  LLM, D.C.L.,; Associate Professor, Institute of Air and Space Law, Faeulty of
Law; McGill University, Montreal, Canada. This study was prepared as part of the -
Advanced Methods of Cooperative Security Program at the Center for International and .
Security Studies at the University of Marvland (U.S.), with generous support from the
John D. and Catherine T. MacArthur Foundation. The author expresses his gratitude {o
several experts in the field of space law and policy (especially Jonathan Dean, Joanne L
Gabrynowicz Nancy Gallagher, Francis Lyall and Tvan I, Vlasie) who have reviewed an
earlier version of the study and provided useful comments.

! Treaty on Principles Governing the Activities of States in the Exploratmn and
Use of Cuter Space, including the Moon and Other Celestial Bodies, Jan. 27, 1967, 610
U.N.8.T. 205 (entered into force Oct. 10, 1967} [hereinafter the Outer Space Treaty].

* Agreement on the Rescue of Astronauts, the Return of Astronauts, and the Re-
turn of Objects Launched into Outer Space, Apr. 22, 1968, 19 U.S.T. 7570, 672 UN.T.S.
119 [hereinafter Rescue Agreement]; Convention on International Liahility for Damage
Caused by Space Objects, Mar. 29, 1972, 24 U.S.T. 2389, T.LA.S. No. 7762 [hereinafter
Liability Convention); Convention on Registration of Objects Launched into QOuter
Space, Jan, 14 1975, 28 TJ.5.T. 695, 1023 U.N.T.S. 15 [hereinafter Registration Conven-
tion]; and the Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies, 18 I.L.M. 1434, 1363 U.N.T.S. 3 [hereinafter the Moon Agreement].

31
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other important law-making treaties,’ they collectively form the
current international regime governing outer space and space
activities.

The legal principles of current international space law, es-
pecially the Outer Space Treaty, recognize the inclusive interest
of the international community — that is, the global public in-
terest — in outer space by assuring all States the right of free
access to outer space without diserimination of any kind. This
article analyses the current international legal regime regulat-
ing space activities and the contemporary challenges to the most -
fundamental principles of space law. It begins by examining the
scope and nature of global public interest as primarily estab-
lished under the Outer Space Treaty and as it applies to the
exploration and use of outer space.

Desiring to contribute to international cooperation in the
scientific and the legal aspects of the exploration and use of
outer space, those who drafted the Outer Space Treaty inten-
tionally kept its scope broad enough to govern all future space
activities. Therefore, the Treaty not only contains fundamental -
legal principles but also the guiding philosophy for the govern-
ance of outer space. Because of the lack of progress in the fur-
ther development of international space law, this article consid-
ers what should be done at the international level to strengthen
the legal norms relating to future space activities, i.e., what
specific steps the international community might take in the
legal arena to move from lex lata (what the law is) to de lex fer-
enda (what the law should be).

The advent of the space age opened great prospects for the
economic and social well-being of all human beings. The inter-
national law-making process has produced basic legal principles

® For example, U.N. Charter; Constitution and Convention of the International
Telecommunication Union with Annex, Dec. 22, 1992 (as amended in Marrakesh in
2004); International Telecommunication Union, World Administrative Radio Conference
Radio Regulations, (1979, 2004 edition); Treaty Banning Nuclear Weapon Tests in the
Atmosphere, in Outer Space and Under Water, Aug. 5, 1963, 14 U.S.T. 1313, T.L.A.5.
5433, 480 TU.N.T.S, 43 [hereinafter Treaty Banning Nuclear Weapon Tests]; Convention
Relating to the Distribution of Programme-Carrying Signals Transmitited by Satellite,
May 21, 1974, 1144 UN.T.S. 3; and International Convention Concerning the Use of
Broadeasting in the Cause of Peace, Sept. 23, 1836, 186 LNTS 301.
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that represent a fair balance of interests between developed and
developing countries. However, growing pressure by a number
of countries for increased privatization, commercialization, de-
regulation, and globalization, along with recent changes in the
global geopolitical situation, are creating disturbing disagree-
ments about the interpretation of the Quter Space Treaty, its
implementation, and the direction of future legal development.
The advancement of exclusive national interests could not only
mar progress toward global betterment but also threaten hu-
man civilization in ways that might lead to its destruction. This -
article discusses unilateral space policies, various areas of space

use (such as launch services, telecommunications, remote sens-

ing, navigation services, and military uses), and the latest na-

tional policies for the exploration and use of outer space, to ex--
amine whether they are in accord with the letter and spirit of
the current international legal regime. It finds that the several
unilateral national policies and activities that are purportedly
justified under (unfettered) freedom of use, without due regard
for the interests of other States, are contrary to the global public
interest in outer space.

Finally, this article identifies areas where existing agree-
ments are inadequate to cover the subject matter they are
meant to address and where important areas of space activity
are not covered by the current legal regime. Several suggestions
are made regarding future regulatory initiatives that the inter-
national community ought to undertake to ensure that outer
space remains available for the genuinely peaceful purposes, for
the betterment of all human beings, and for the maintenance of
international peace and security, and thus for the continuous
implementation of the global public interest in outer space.

Understanding the Global Public Interest in Outer Space

Before one tries to describe, or analyze the challenges to,
the global public interest within the current international space
regime, it is important that the following points be kept in
mind:

(i) The current international space regime is based on broad
legal principles that must be understood, by taking into account
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that the object and purpose of the Outer Space Treaty, to en-
hance and protect the common interest of all humankind in the
exploration and use of outer space for peaceful purposes.

(i1} The international space regime contains innovative le-
gal principles, which must be understood and applied as origi-
nally conceived rather than from the perspectives of traditional
international legal principles and rules adopted before the start
of the space age or contemporary nationalistic policies and ini-
tiatives.

(iii) The Outer Space Treaty is not a collection of idealistic
goals without legal implications. The intention of the authors of
the Treaty was clearly to create binding obligations. The
Treaty’s principles must be interpreted as legally authoritative
norms that govern international relations in all matters relating
to outer space. _

(iv) The Outer Space Treaty presents a new world order in
the exploration and use of outer space, the full respect of which
is indispensable to the maintenance of international peace and
security, which is the ultimate purpose of international law and
order.

(v) The principles of the current international space regime,
particularly the provisions of the Outer Space Treaty, must be
interpreted and understood according to the well established
international rules of treaty interpretation.’ Interpretation

* For this purpose, the most important and pertinent toal is the Vienna Convention
on the Law of Treaties. Vienna Convention on the Law of Treaties, May 23, 1969, 1155
UNT.S. 331, 8 LLM. 679. The Convention, which is believed to have codified the
existing customary international law of treaties, provides rules for interpretation of
international treaties. These rules, from Article 31: General Rule of Interpretation, are:
1. A treaty shall be interpreted in good faith in accordance with the ordinary mean-
ing to be given to the terms of the treaty in their context and in the lght of its ob-
ject and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the par-
ties in connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with
the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.
3. There shall he taken into account, together with the context:
{a) any subsequent agreement between the parties regarding the interpreta-
tion of the treaty or the application of its provisions;
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based primarily on nationalistic perspectives is not legally valid.
“No one party to a treaty can impose its particular interpreta-
tion of the treaty upon the other parties.”™ An authentic inter-
pretation of a treaty is the one that has either been agreed upon
by all parties to the treaty or determined by an appropriate ju-
dicial body.

International courts and tribunals are often called upon to
rule on disputes over interpretation of specific treaties. At least
three out of four cases before the International Court of Justice
involve treaty interpretations. According to the International
Court of Justice, “The interpretation of the terms of a Treaty ... .
[can]not be considered as a question essentially within the do-
mestic jurisdiction of a State, it is a question of international
law which, by its very nature, lies within the competence of the
Court.”In this task, the Court normally applies Article 31 of the
Vienna Convention, which is considered to be the most authori-
tative and important rule of international law with regard to
the interpretation of treaties. The Article specifies that, “A
treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.”

(b) any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between
the parties.
4. A special meaning shall be given to a term if it is established that the parties so
intended. ’ .
Id. at art. 31.
From Article 32: Supplementary Means of Interpretation:
Recourse may be had to supplementary means of interpretation, including the pre-
paratory work of the treaty and the cireumstances of its conclusion, in order to con-
firm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or ohscure; or
(b) leads to a result which is manifestly absurd or unreasonable,
1d. at art. 32.
® WIKIPEDIA, THE FREE ENCYCLOPEDIA, Treaty, http:/fen.wikipedia.orgiwilki/Treaty#
Interpretation (last visited June 15, 2008).
° Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (First
Phase), Advisory Opinion, 1925 1.C.J. 65 (Mar. 30).
" Vienna Convention on the Law of Treaties, supra note 4, at art. 31 (1),
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The good faith (bona fide) principle is very important not
only in the interpretation of a treaty but also in its application.
The cardinal principle of treaty law, which is that a State Party
to a treaty “must perform its obligation in good faith” (pacta
sunt servanda),’ is in fact the foundation of relations amongst
civilized nations that are expected to respect the rule of law and
not to follow the rule of unilateral force.

If a State Party to a treaty does not fulfill its obligations in
good faith and acts contrary to (i.e., causes a material breach of)
its provisions, the other State Party becomes entitled to “invoke
the breach as a ground for suspending the operation of the
treaty in whole or in part with respect to itself”.’ Such an action
or breach may consist of “the violation of a provision essential to
the accomplishment of the object or purpose of the treaty.”™

In addition to Article 31(1) of the Vienna Convention, one
also finds in Articles 18, 19, 20 (2), 41 (1)}(b)(ii) and 58 (1)}b)(ii),
the importance of the determination of “object and purpose of a
treaty.” In 2001, the International Court of Justice, in the La-
Grand case, decided to examine the object and purpose of the
international treaty together with the context of its provision at
issue.” The context is determined from the text of a treaty itself,
the preamble and the annexes, and so on. Moreover, in its Advi-
sory Opinion on the Legal Consequences for States of the Contin-
ued Presence of South Africa in Namibia, the Court emphasized
that “an international instrument has to be interpreted and ap-
plied within the framework of the entire legal system prevailing
at the time of the interpretation.”” Article 32 of the Vienna Con-
vention provides for the use of supplementary means of inter-
pretation, which include the preparatory work of the treaty (i.e.,
“travaux préparatoires”) and the circumstances of conclusion of
the treaty at issue. Therefore, the preamble of a treaty though

® Id. at art. 26.

* Id. at art. 60(2)(c),

 Id, at art. 60(3).

" LaGrand Case (Germany v. USA), 2001 1.C.J. 104, 2001 WL 34402492 (June 27,
2001). See also infra note 171, and the accompanying text.

¥ Advisory Opinion on the Legal Consequences for States of the Continued Pres-
ence of South Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, 1971 LC.J. 16 (June 21).
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may be considered to have less legal force than the operative
part of the treaty but is extremely important and relevant in the
determination of the proper and precise meaning of the provi-
sions, especially of those treaties which are law-making treaties
and establish general legal principles, such as the Quter Space
Treaty.

Therefore, the object, purpose, context, history of negotia-
tion and ratification, and circumstances for the conclusion of the
Quter Space Treaty make the meaning of the broadly worded
principles precisely clearer and establish what one may call the
“spirit” or driving force of the Treaty. An action contrary to this
spirit would result in the repudiation of this constitution of
outer space. It is not only the narrowly defined letter but the
broadly worded obligatory principles that must be respected;
otherwise the whole space legal regime may collapse.

This article makes extensive use of the negotiation and rati-
fication history in order to demonstrate the reasons behind the
specific language of the Treaty and the precise meaning of its
particular provisions so that they should be appropriately inter-
preted, understood and applied.

I. NATURE AND SCOPE OF THE GLOBAL PUBL_IC INTEREST
IN QUTER SPACE

The principle of global public interest in outer space, as rec-
ognized under the current international space regime, has the
following components that determine its nature and scope.

A. Space Activities, for the Benefit and in the Interests of all
Countries

The Outer Space Treaty, declares that, “The exploration
and use of outer space, including the Moon and other celestial
bodies, shall be carried out for the benefit and in the interests of
all countries, irrespective of their degree of economic or scien-
tific development.”® Through the strong and well articulated
proposal of Brazil, this “common interest” principle was in-

* Quter Space Treaty, supra note 1, at art. I, para. 1.
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cluded in the operative part of the Treaty rather than only in its
Preamble. The Brazilian proposal ensured the recognition of -
outer space and the celestial bodies as a “global commons”, a
“public good,” and placed inclusive interests of the international
community over possible exclusive claims by individual States.
The most important implication of this provision is that it initi-
ated the principle of global public interest in outer space,
thereby establishing that the interests, both present and future,
of all States must be taken into consideration in the exploration
and use of outer space. '

Acceptance of the above-mentioned Brazilian proposal by
all member States of the COPUOS, particularly the United
States and the Soviet Union, was a prerequisite for compromise
on other parts of the draft Outer Space Treaty and its final
adoption by the UN General Assembly. After the completion of
the draft treaty in the COPUOS, the U.S, delegate stressed that
the “spirit of compromise shown by the space Powers and the
other Powers had produced a treaty which established a fair
balance between the interests and obligations of all concerned,
including the countries which had as yet undertaken no space
activities.” Similarly, the Soviet delegate stated that Article I,
Paragraph 1, was not “a mere statement of the rights of States”
but was designed “to guarantee that the interests, not only of
individual States, but of all countries and of the international
community as a whole, would be protected.” In this context, it
is important to keep in mind that though normally a State
Party to a Treaty is obliged to respect the corresponding rights
of other States Parties to that Treaty, the International Court of
Justice has recently accorded recognition to the obligations un-
der certain Treaties that are of fundamental and broad nature
— and the Outer Space Treaty is certainly one of them — that

¥ QOfficial Records of the UN. General Assembly, Summary Records of Meetings,
215t Sess., 1* Comm., at 427-428 (Sept. 20 — Dec. 17, 1266) {emphasis added) [hereinaf-

ter Official Records].
® TU.N. GAOR, 21* Sess., 57" mtg. at 12, U.N. Doc. A/AC.105/C.2/SR.57 (Qct. 20,

1966).
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are incumbent upon States towards the international commu-
nity as a whole (“obligations erga omnes™)."

The “common interest” in outer space is reinforced by other
principles of international space law, including the “freedom of
outer space” and “non-appropriation of outer space.”’

B. Freedom of Exploration and Use of Outer Space

Article I, Paragraph 2, of the Outer Space Treaty” laid
down the fundamental legal principle of freedom of exploration
and use of outer space by all States. However, freedom to ex-
plore and use outer space is not absolute and thus can be exer-
cised only within the limitations prescribed by law. It also cate-
gorically and unambiguously denied any and all claims of na-
tional sovereignty, especially traditional territorial sovereignty,
to outer space and celestial bodies.” While Article I, Paragraph

* Barcelona Traction, Light and Power Company, Limited (Belg. v. Spain), 1970
LC.J. 3 (Feb. 5) [hereinalter Barcelona Traction]. For detailed analysis, see Maurizio
Ragazzi, The Appearance of the Concept of Obligations Erga Omnes on the Agenda: The
Dictum of the International Court in the Barcelona Traction Case, in THE CONCEPT OF
INTERNATIONAL OBLIGATIONS ERGA OMNES (Oxford Univ. Press, 2000); James Crawford,
Responsibility to the International Community as a Whole, http:/leil.law.cam.ac.uk/
Snyderlect00(f).doc (ast visited June 15, 2006).

# According to Carl Christol,

the prohibition against national appropriation must be read in connection with
the provision of Article I, Paragraph 1, of the Principles [1967 Cuter Space]
Treaty where it is ordained that equal and non-diseriminatory exploration and
use shall prevail. These provisions must also be related to the major provisions
of Article 1, par. 2, namely, that such exploration and use are to be carried out
for the benefit and in the interests of countries and all mankind . . . . Exclusive
rights may not exist even though the practical capabilities of some explorers,
users, and exploiters may be greater than others.

CARL CHRISTOL, THE MODERN INTERNATIONAL LAW OF QUTER SFACE 47-48 (Pergamon
Press ed., 1982).

*® “Outer space, including the Moon and other ecelestial bodies, shall be free for ex-
ploration and use by all States without discrimination of any kind, on a basis of equality
and in accordance with international law, and there shall be free access to all areas of
celestial bodies.” Outer Space Treaty, supra note 1, at art. I, para. 2. '

¥ The “sovereignty of the State consists of its competence as defined and lmited by
international law and is not a discretionary power which overrides the law.” C. WILFRED
JENKS & ARTHUR LARSON, SOVEREIGNTY WITHIN THE LAW 433 (Dobbs Ferry, N.Y.,
Oceana, 1965). Similarly, Sir Gerald Fitzmaurice said that “States are sovereign; but
this does not imply for them an unlimited freedom of action”. Gerald Fitzmaurice, The
General Principles of International Law Considered from the Standpoint of the Rule of
Leuw, 92 RECURIL DES COURS 49 (1957).
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2, of the Outer Space Treaty grants freedom of action, it also
specifies that this freedom must be exercised “without discrimi-
nation of any kind,” “on a basis of equality,” and “in accordance
with international law.”

The phrase “without discrimination of any kind,” read in
conjunction with the Preamble and provisions of Article I, Para-
graph 1, of the 1967 Outer Space Treaty, implies that the de-
layed use by some States is not a reason for their freedom to be
jeopardized by the first comers. This Article was designed to
ensure the freedom of exploration and use of outer space by all
States as well as to restrict unfettered freedom of States in such
exploration and use. The phrase “on the basis of equality” refers
to de jure equality or “sovereign equality” as recognized in Arti-
cle 2(1) of the Charter of the United Nations,” and thus affirms
the equal rights of all States to explore and use outer space.”
The phrase “in accordance with international law,” should be
understood to imply the application of principles and rules of
general international law that are consistent with the provi-
sions of the Outer Space Treaty. In this regard, Manfred Lachs
asserts that “Some rules [of international law, including the
Charter of the United Nations] cannot be applied to outer space
ex definitione, Some others are of the nature of lex specialis for
specific environments.”™ In cases of inconsistency between prin-
ciples and rules of space law and those of general international
law, the former prevail, given the applicability of the principle
of lex specialis derogat generali.

* Quter Space Treaty, supra note 1, at art. I.

# “International persons (States) are equal before the law when they are equally
protected in the enjoyment of their rights and equally compelled to fulfill their obliga-
tions.” EDWIN DEWITT DICKINSON, THE EQUALITY OF STATES IN INTERNATIONAL LAW 3
- (Harvard Univ. Press, 1920).

% In fact, it was perceived and realized even at the time of negotiating the 1967
Outer Space Treaty that the application of territorial sovereignty in non-sovereignty -
areas like outer space would not be without some difficulties. During the discussions
concerning the draft Treaty, the French delegate expressed his Government’s views
that, “thers would no doubt be some diffiealty in implementing the Treaty, whose provi-
sions clearly constituted an innovation from the standpeint of traditional international
law based on the sovereignty of States”. See Official Records, supra note 14, at 429,

# MANFRED LAcHS, THE LAW OF QUTER SPACE: AN EXPERIENCE IN CONTEMPORARY
Law-MAKING 15 (Sijthoff Leiden 1972).
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Freedom in outer space is not unrestricted and must be ex-
ercised subject to the predominant “common interest” principle.
In space law, the “general presumption in favor of freedom of
action” is not applicable. In 1927, the Permanent Court of In-
ternational Justice in the Lotus case™ declared that “restrictions
upon the independence of States cannot be presumed.” There-.
fore, some analysts have argued that “whatever is not prohib-
ited is allowed” is a rule of international law that applies to the
exploration and use of outer space. However, for the following
reasons it is difficult to agree with such an assertion:

First, the Lotus case was decided with the President’s de-
ciding vote, since the Court was divided equally. In fact, the
Court’s opinion on the presumption in favor of sovereignty or
freedom of action was not necessary (i.e., it was only an obiter
dictum) for the resolution of the real controversy involved in
this case. Both opinions, the obiter element as well as the rea-
soning of real issue, were extensively criticized in later years.
For example, according to Brownlie, the Permanent Court’s
“emphasis on State discretion is contradicted by the views of the
International Court in the Fisheries and Nottebohm cases,
which concerned the comparable competences of States, respec-
tively, to delimit the territorial sea and to confer nationality on
individuals.”” The judgment of the Permanent Court in the Lo-
tus case was rejected by subsequent international conventions.”

Second, international law, like any other law, is not static
but dynamic and has evolved from the “law of co-existence” to
the “law of cooperation.” The world has become an international
community and “humankind as an international entity” is in-

® (Case of the S.8. “Lotus” (Fr. v. Turk.), 1927 P.C.LJ. (Ser. A) No. 10, at 18 (Sept.
7).

* JAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAwW 301 (Oxford Univ.
Press, 2003).

* See e.g., International Convention for the Unification. of Certam Rules relating to
Penal Jurisdiction in Matters of Collision and other Incidents of Navigation, May 10,
1952, 439 U.N.T.S. 233; Convention on the High Seas, art. 11, Apr, 29, 1958, 13 U.S5.T,
2312, T.I.A.8. No. 5200, 450 U.N.T.S. 82; and Convention on the Law of the Sea, art, 27,
Dec. 10, 1982, UN. Doc. A/CONF.62/122 [hereinafter Convention on the Law of the Sea]
which contain provisions with respect to the exclusive criminal jurisdietion over a ship of
the flag State, a rule contrary to that enunciated in the Lotus case.
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creasingly gaining recognition.” The Covenants of the League of
Nations and the Charter of the United Nations have played an
important part in the development of current international law,
which is based primarily on interdependence and international
cooperation rather than merely on strict observation of State
sovereignty and independence. “The traditional system of inter-
national law,” observes Friedmann, “regulates the rules of co-
existence between sovereign States. It is essentially a collection
of ‘don’ts’ (prohibitions). On the other hand, the developing ‘co-
operative’ law of nations ... bind(s] the nations, not in the tradi-
tional rules of abstention and respect, but in positive principles
of cooperation for common interests.”™ Interdependence, not
sovereignty, thus seems to be the determinant factor in contem-
porary international law. A number of space law experts and
publicists deny the application of the Lotus case to outer space.
For example, Lachs as quoted by Vereshchetin holds that “[t]he
old principle that everything not prohibited is permitted is not
valid today. The freedom of action is determined by the possibil-
ity of infringing upon the rights of others. Hence the limitation
of rights and the need for cooperation and consultation in all
cases where a State may by its activity affect the rights of oth-
ers. This is of particular importance in regard to outer space.”
Similarly, Vlasic opined that the “[m]ajor space powers have
demonstrably been acting on the premise that whatever is not
prohibited verbis expressis by the Treaty is permissible, and
therefore lawful. While the document as a whole does not per-
mit such an interpretation, the muddled text of article IV can be
used, and has been used, to undermine the legally and politi-

¥ Barcelona Traction, supra note 16. See also, Statute of the International Tribunal
for Rwanda, 33 LL.M. 1602, 5.C. Res. 955, U.N. SCOR, 48th Sess., 3453d mtg. at 3, TJ.N.
Doc. S/RES/955 {1994); International Criminal Court, Elements of Crimes, U.N. Doc.
PCNICC/2000/1/Add.2 (2000); Statute of the International Tribunal for the Prosecution
of Persons Responsible for Serious Violations of Tnternational Humanitarian Law Com-
mitted in the Territory of the Former Yugoslavia since 1991, May 25, 1993, U.N. Doc.
S/25704 at 36, annex (1993) and §/25704/Add.1, U.N. Doc. S/RES/827 (1993).

¥ Wolfzang Friedmann, National Sovereignty, International Cooperation and the
Reality of International Law, 10 UCLA L. REv.739, 744 (1963},

# V.8. Vereshchetin, Against Arbitrary Interpretation of Some Important Provisions
of International Space Law, 25 COLLOQUIUM ON THE LAW OF QUTER SPACE 153 (1982).
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cally sounder interpretation.”™ As early as 1962, Christol wrote

that “[t]he Lotus Case does not constitute a precedent in favor of
unrestricted national uses and activities in outer space.”™ It is

the Outer Space Treaty that has put an end to the influence of
Lotus by (i) stressing the common interest of humankind in the

exploration and use of outer space, and (ii) requiring under its -
Article IIJ that such activities must be conducted “in the inter-

est of maintaining international peace and security and promot-

ing international cooperation and understanding.”

The freedom of use of outer space does not include its “mis-
use” or “abuse.” Under international law, the concept of “abuse
of rights”™ provides that States are responsible for their acts
“which are not unlawful in the sense of being prohibited”™ but
cause injury to other States. According to Lauterpacht quoted
by Brownlie, “there is no legal right, however well established,
which could not, in some circumstances, be refused recognition
on the ground that it has been abused.”™ In the exploration and
use of outer space, the activities of certain economically and
technologically advanced States are already being viewed as an
abuse of their rights. For example, the Chilean delegate to the
COPUOS Legal Subcommittee stated that the “exploration and
use of outer space were lawful only if they sought to satisfy the
needs of mankind as a whole, and in particular those of the
poorest nations. Otherwise, they would constitute an abuse of
rights.”™

C. Prohibition of National Appropriation

The “common interest” principle has been elaborated and
strengthened by the provisions of Article II of the Outer Space
Treaty, which specify that “Outer Space, including the Moon

* Ivan Vlasie, Disurmament Decade, Outer Space and International Law, 26(2)
MceGILL L.J.135, 171 (1981) (a footnote in the original has been omitted).

*  CARL CHRISTOL, THE INTERNATIONAL LAW OF QUTER SPACE 267 (Pergamon Press,
1962).

*  Anglo-Norwegian Fisheries {UK v. Nor.), 1951 1.C.J. 116 (Dec. 18); see also
BROWNLIE, supra note 25, at 429,

* BROWNLIE, supra note 25, at 429.

® Id. at 430.

* U.N.GAOR, 21" Sess., 362" mtg. at 2, TI.N. Doc. A/AC.105/C.2/SR.362 (1982).
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and other celestial bodies, is not subject to national appropria-
tion by claim of sovereignty, by means of use or occupation, or
by any other means.” Appropriation in the context of outer space
implies the exercise of exclusive control or use and denial of use
by others. In essence, this Article implies that outer space can
not be appropriated to serve exclusive interests of any State. In
this regard, Goedhuis asserted that even before the adoption of
the Outer Space Treaty it “was realized that by denying the le-
gality of such [sovereignty] claims the interests of the World
community as a whole would be best served.”™ _
However, a small minority of authors argue that Article II
of the Quter Space Treaty prohibits only “national appropria-
tion” and thus an individual or a private company can lawfully
appropriate any part of outer space.” However, the views of the
minority are not legally tenable. “National appropriation” must
be understood in a broader sense to include all forms of appro-
priation, whether governmental, public, private, or otherwise.
The Treaty imposes international responsibility on States for
national activities in space regardless of whether such activities
are carried out by governmental agencies or non-governmental
entities.” The negotiating history of the Outer Space Treaty
clearly shows that the intention of its drafters had been to fully
ban appropriation in any manner or form.* First, the Soviet Un-
ion while negotiating the Treaty accepted the involvement of
private entities in the exploration and use of outer space, pro-
vided that these entities would participate only after having
been authorized by the concerned States that would continu-

# D. Goedhuis, Some Recent Trends in the Interpretation and the Implementation of
the Rules of International Space Law, 19 COLUM. J. TRANSNATL L. 212, 214 (1981) [here-
inafter Goedhuis, Some Recent Trends].

" Stephen Gorove, Interpreting Article II of the Outer Space Treaty, 37 FORDHAM L.
REvV, 349, 351 (1969); Henri A. Wassenbergh, Responsibility and Liability for Non-
Governmenital Activities in Outer Space, in ECSL SUMMER COURSE ON SPACE LAW AND
POLICY; BASIC MATERTALS 197 (1994).

#  Quter Space Treaty, supra note 1, at art, VI

# “A study of the preparatory work of the [1967 Quter Space] Treaty clearly shows -
that the draftsmen of the principle of non-appropriation never intended this principle to
be circumvented by allowing private entities to appropriate areas of the Moon and other
celestial bodies.” D. Goedhuis, Legal Aspects of the Utilization of Outer Space, 17 NETH,
INT'L & L. REV 25, 36 {1970).
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ously supervise their activities.” Without such an assurance, an
agreement on this issue would have not been possible. Second,
the States Parties to the Treaty are under clear obligation to
ensure that space activities of the private entities are in con-
formity with the provisions of the Treaty.” Third, allowing pri-
vate entities to appropriate outer space, or a part of it, would
defeat the very purpose of Article II, which contains comprehen-
sive provisions prohibiting appropriation. Moreover, any act of a
public or private entity which is contrary to Article II will also
defeat the purpose of Article I, Paragraph 2, which lays down a
fundamental principle of space law, the freedom of outer space.
From the beginning of the space age, the U.S. Government
has maintained that outer space must remain free from appro-
priation by any means. When President Lyndon B. Johnson

“ For details see, NICHOLAS MATEESCO MATTE, AEROSPACE LAW 309 {London, Dis-
tributed by Sweet & Maxwell, 1969).
“ It has aptly been asserted that under Article VI of the Quter Space Treaty,

a nation which becomes a party to the treaty agrees to be responsible for space
activities carried on by one of its governmental agencies as well as by any non-
governmental entity, For the United States, this means that the government
would accept responsibility for the activities of NASA as well as those of the
Communications Satellite Corporation (COMSAT), etc. Furthermore, the gov-
ernment would see that such activities conform to the treaty’s provisions and
also authorize and continuously supervise the space activities of non-
governmental entities. The relationship between the U.S. Government and
COMSAT is already defined in the U.S. Communications Satellite Act of 1962
(Public Law 87-624 (76 Stat. 419)) and in the President’s Executive Order of 4
January 4 1965 on carrying out provisions of the COMSAT Act of 1962 con-
cerning government supervision, including international aspects and the role
of the Secretary of State. . . . This article iz designed to ensure responsibility
for space activities, inherently international in nature, at the governmental
level.

STAFF REPORT ON THE TREATY ON PRINCIPLES GOVERNING THE ACTIVITIES OF STATES IN
THE EXPLORATION AND USE OF QUTER SPACE, INCLUDING THE MOON AND OTHER
CELESTIAL BODIES: ANALYSIS AND BACKGROUND DATA 27-28 (Comm. Print 1967) [here-
inafter STAFF REPORT] (on file with author). The Report was prepared to provide infor-
mation on the legislative evaluation of the provisions of the QOuter Space Treaty for the
Committee on Aeronauntical and Space Sciences of the U.8. Senate and to be used by the
Senate during its consideration of the Treaty for the purpose of advising the U.S. Presi-
dent on whether to ratify the Treaty. See also Paul G. Dembling,, Trealy on Principles
Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and other Celestial Bodies, in 1 MANUAL ON SPACE Law 1, 17 (Nandasiri
Jasentuliyana, & Roy S.K. Lee, 1979). ’
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submitted the Quter Space Treaty to the U.S. Senate for its ad-
vice and consent to ratification, he recalled that: '

In November 1958, President Dwight D. Eisenhower asked me
to appear before the United Nations to present the U.S. resolu-
tion [on outer space] .... On that occasion, speaking for the
United States, I said: “Today, outer space is free. It is un-
scarred by conflict. No nation holds a concession there. It must
remain this way. We of the United States do not acknowledge
that there are landlords of outer space who can presume to
bargain with the nations of the Earth on the price of access to
this domain....” I believe those words remain valid today.”

Other States also held similar views. For example, during
the negotiations of the Quter Space Treaty in the Legal Sub-
committee of the COPUOS, on 4 August 1966, the representa-
tive of Belgium noted that the term “non-appropriation,” ad-
vanced by several delegations — apparently without contradic-
tion by others — covered both the claims of sovereignty and “the
creation of titles to property in private law.” This view was
shared by the French representative, who, speaking to the First
Committee of the UN General Assembly on 17 December 1967,
stressed that the basic principle of the Outer Space Treaty was
that there was a “prohibition of any claim to sovereignty or
property rights in space.™ Various legal commentators, when
interpreting Article II of the Quter Space Treaty, invariably re-
iterated similar views. For example, Manfred Lachs, who was
the Chairman of the Legal Subcommittee of the COPUOS at the
time of negotiations and adoption of the Outer Space Treaty,
examined the text of the Treaty and concluded that the prohibi-
tion of “national appropriation” in Article II included both sov-
ereign rights and private property rights. He further asserted,
“‘Appropriationy’ in the wider sense is involved. States are thus

“#  Treaty on Quter Space: Hearing Before the Comm on Foreign Relations, 90™ Cong.
105-108 (1967) (emphasis added). : '

® Carl Christol, Article 2 of the 1967 Principles Treaty Revisited, IX ANNALS OF AIR
AND SPACE L. 217, 236 (1984). According to Dembling and Arons, “if an individual nation
cannot claim sovereignty to any particular area of outer space or of any celestial body, it
cannot deny access to that area”. Id. .

“ Quoted by Christol, id. at 218.
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barred from establishing proprietary links in regard to the new
dimension,”

D. Respect for the Rights of Other States

Under a rule of general international law, applicable to
space activities as well, States must exercise their rights in such
a way as not to infringe similar rights of other States.” In other
words, the legitimate interests of other States must be taken
into consideration when a State exercises its right of freedom of
use of outer space.” This rule has been reiterated in Article IX
of the Outer Space Treaty, which obliges all States to conduct
their outer space activities “with due regard to the correspond-
ing interests of all other States Parties to the Treaty.™ In
Lachs’ opinion: “There can be no doubt that the freedom of ac-
tion of States in outer space or on celestial bodies is neither
unlimited nor absolute and unqualified, but is determined by
the right and interest of other States. It can therefore be exer-
cised only to the extent to which as indicated it does not conflict
with those rights and interests.... There should therefore be no
antinomy between the freedom of some and the interest of all.”™
In this context, it may be noted that under the U.K. Outer
Space Act, when issuing a launch license the Secretary of State
may impose a condition obliging the licensee to conduct his op-
erations in such a way as to “avoid interference with the activi-

* M.

* At its 1980 session, the International Law Commission has opined that “a uni-
verse of law postulated that the freedom of each of its subjects should be bounded by
equal respect for the freedoms of other subjects; that States engaging in an activity
which might cause injurious consequences internationally should take reasonable ac-
count of the interests and wishes of other States likely to be affected”. UN Doe.
A/CN 4/334/Add.2, paras 52, 56 and 60 (cf. UN Doc. A/AC.105/C.2/SR.369, February 15,
1982, at 4).

“ See Anglo-Norwegian Fisheries, supra note 32. See also BROWNLIE, supra note
25, at 429-30,

“ Article IX of the Quter Space Treaty, in part, also provides that, “If a State party
to the Treaty has reason to believe that an activity or experiment planned by it or its
nationals in outer space ... would cause potentially harmful interference with activities
of other States parties in the peaceful exploration and use of outer space ... it shall
wmndertake appropriate international consultations before proceeding with any such
activity or experiment.” Quter Space Treaty, supra note 1, at art TX.

* LACHS, supra note 23, at 117.
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ties of others in the peaceful exploration and use of outer
space.”™ _ :

A corollary to the rule of “respect for the rights of others” is
that the legitimate special interests of other States must also be
taken into consideration when a State exercises its freedom of
action. Just as in the Anglo-Norwegian Fisheries case, the In-
ternational Court of Justice gave special effect to “certain eco-
nomic interests peculiar to a region,”™ so Article 1, Paragraph 1,
of the Outer Space Treaty also seems to recognize the “special
interests and needs” of developing countries.

The above-discussed four legal principles incorporate.the
fundamental elements of the global public interest principle. It
is generally accepted that these principles are not only legal
norms of international treaty law but have also become a part of
customary international law (and jus cogens) binding upon all
States.” Moreover, the global public interest in outer space im-
poses international obligations erga omnes applicable fo, and
- enforceable by, all States. The principles of global public inter-
est also finds significant support in legal norms dealing with the

% The Outer Space Act (1986 Chapter 38, § 5(2)(b)) (. K.).

™ Anglo-Norwegian Fisheries, supra note 32, at 183, -

®  See Ivan A. Vlasic, The Growth of Space Law 1957-65: Achievements and. Issues,
in YEARBOOK OF AIR AND SPACE LAW 365, 379-380 (Rene H. Mankiowicz ed. 1965). See
also MATTE, supra note 40, at 30-31 nn.60-62; IMRE ANTHONY CSABATI, THE CONCEPT OF
STATE JURISDICTION IN INTERNATIONAL Srack LAw 47 (The Hague: Nijhoff, 1971)
Goedhuis, Some Recent Trends, supra note 36, at 215. When can a principle of a Treaty,
through positive-law processes, be regarded as a rule of customary international law?
The International Court of Justice in its Judgment in the North Sea Continental Shelf
cases addressed this issue. In the Court’s opinion, “In order for this process to occcur it
was necessary that {the concerned provision of an international Treaty] should, at all
events potentially, be of a norm-creating character.,” North Sea Continental Shelf
(F.R.G./Den.; F.R.G. Neth), 1969 1.C.J. 8, paras. 60-82 (Feb. 20}, In addition,

a very widespread and representative participation in a convention might
show that a conventional rule had become a general rule of international law. .
. . As regards the time element, although the passage of only a short period of
time was not necessarily a bar to the formation of a new rule of customary in-
ternational law on the basis of what was originally a purely conventional rule,
it was indispensable that State practice during that period, including that of
States whose interests were specially affected, should have been both exten-
sive and virtually uniform in.the sense of the provision inveked and should
have occurred in such a way as to show a general recognition that a rule of law
was involved.

Id.
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following briefly explained aspects of the international space
regime: (i) space activities as the “province of all mankind”; (ii)
obligation to cooperate; (iii) astronauts as envoys of mankind;
(iv) avoidance of harmful contamination; (v) space activities by
States, private entities, and intergovernmental organizations
(IGOs); (vi) absolute liability for damage caused by certain space
objects; (vii) prohibition of weapons in space and militarization
of the celestial bodies; (viii) duty of openness and transparency;
and (ix) universal application of the international space regime.

E. Space Activities as the “Province of All Mankind”

All space activities are international in nature because of
the physical characteristic of outer space and because the
sphere of operation of such activities is beyond the territorial .
jurisdiction of any State. The nations of the world have recog-
nized, in Article I, Paragraph 1, of the Outer Space Treaty, that
the “exploration and use of outer space ... shall be the province
of all mankind,” i.e., each aspect of all space activities may be
discussed by the international community. In this context,
Jenks has also asserted that it “is difficult to imagine a reason-
able claim that any activity in space is ‘essentially within the
domestic jurisdiction’ of any State, within the meaning of Article
2, Paragraph 7, of the UN Charter.”™ It may, however, be noted
that the concept of “province of all mankind” is broader than,
and different from, the legal principle of “common heritage of all
mankind” as included in the Moon Agreement (as discussed in-
fra in subsection III. E.).

F. Obligation to Cooperate

States are urged to cooperate with each other and to pro-
mote cooperation in the exploration and use of outer space, in-
cluding the Moon and other celestial bodies. Specifically, States
are obliged to: :

®C. WILFRED JENKS, SPACE LAW 209 (Fredrick A. Praeger, 1965).
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» facilitate and encourage international cooperation in con-
ducting scientific investigations;™

e carry out space activities “in the interest of maintaining
international peace and security and promoting international
cooperation and understanding;™

¢ afford opportunities to observe the flight of space objects
launched by them;” and

o inform the Secretary-General of the United Nations as
well as the public of the nature, conduct, locations, and results
of their space activities.”

G. Astronauts as “Envoys of Mankind”

Irrespective of their nationality, all astronauts are to be
treated as “envoys of mankind in outer space,” hence States and
their astronauts are obliged to render all possible assistance in
the event of accident, distress, or emergency landing to the as-
tronauts of other States.” This principle of the Outer Space
Treaty has been elaborated further by the 1968 Rescue Agree-
ment, which obliges States (most of which are non-space-faring
nations} to provide all possible assistance to astronauts in the
event of accident, distress or emergency landing and the duty to
promptly and safely return astronauts.” In essence, the Rescue
Agreement entails global responsibility to support space activi-
ties of space-faring nations, whose number still remains limited.

H. Avoidance of “Harmjul Contamination”

To ensure that outer space activities remain beneficial to
the late comers as well as to future generations, the current in-
ternational space regime obliges the space-faring nations to
“conduct exploration of outer space, including the Moon and
other celestial bedies, in such a way so as to avoid their harmful

Outer Space Treaty, supra note 1, at art. I, para. 3.
% Id. at art. IIL

* Id. at art. X.

¥ Id. at art. XL

® Id. atart. V.

Rescue Agreement, supre note 2,
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contamination and also adverse changes in the environment of
the Earth resulting from the introduction of extraterrestrial
matter and, where necessary, [to] adopt appropriate measures
for this purpose.” Moreover, where a State has reason to be-
lieve that an activity or experiment planned by it or ifs nation-
als in outer space, including the Moon and other celestial bod-
ies, would cause potentially harmful interference with activities
of other States Parties in the peaceful exploration and use of
outer space, including the Moon and other celestial bodies, it
must undertake appropriate international consultations before
proceeding with any such activity or experiment.” The Quter
Space Treaty attempts to achieve globally sustainable explora-
tion and use of outer space not only by the contemporary popu-
lation but by future generations as well.

I. Space Activities by States, Private Entities, and IGOs

Space activities may be carried out not only by States but
also by private entities that are their creations and by intergov-
ernmental organizations (IGOs). However, States Parties to the
Outer Space Treaty are internationally responsible for ensuring
that the space activities of their private entities would be in ac-
cordance with the provisions of the Treaty. For effective per-
formance of this responsibility, an “appropriate” State, which
may be the State of registration of the spacecraft as determined
under the Registration Convention,™ is obligated fo exercise
“continuous supervision” of its private entities engaged in space
activities. Similarly, under Article VI of the Outer Space Treaty,

® Quter Space Treaty, supre note 1, at art. IX. In addition, it may be noted that
with the desire “to put an end to the contamination of man’s environment by radioactive
substances,” Article 1 of the 1963 Treaty Banning Nuclear Weapon Tests in the Atmos-
phere, in Outer Space and Under Water, prohibits the carrying out of any nuclear
weapon test explosion in outer space. Treaty Banning Nuclear Weapon Tests, supra note
3, atart. 1.

" Quter Space Treaty, supra note 1, at art. IX.

#  Article II of the Registration Convention obliges the launching State to “register
the [faunched] space object by means of an entry in an appropriate registry which it
shall maintain.” Registration Convention, supre note 2, at art. II. Additionally, Article
VIII of the Quter Space Treaty entitles the State “on whose registry an object launched
inte outer space is carried [to] retain jurisdiction and control over such object.” Quter
Space Treaty, supra note 1, at art. VILIL.
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when space activities are carried out by an international or-
ganization, responsibility for compliance with the provisions of
the international space regime is borne both by the interna-
tional organization and by the States participating in that or-
ganization. State responsibility for the space activities of private
enterprises is a new norm of international law, departing from
the rules of general international law under which a State can
be held responsible only if there is a “genuine link” between that
State and the concerned activity.” In essence, Article VI has
been designed to create a universally coherent global legal re-
gime, the consistent implementation of which is the responsibil-
ity of all States Parties to the Outer Space Treaty, regardless of
whether their space activities are carried out by States, public
or private entities, or by intergovernmental organizations.

J. Absolute Liability for Damage Caused by Certain
Space Objects

Under Article VII of the Outer Space Treaty, each launch-
ing State™ is internationally liable for damage to another State
or to its natural or juridical persons caused by a space object or
its component parts. This principle has been expanded under
the 1972 Liability Convention, according to which a “launching
State shall be absolutely liable to pay compensation for damage
caused by its space object on the surface of the Earth or to air-
craft in flight.” This provision, no doubt, could impose a heavy
burden on the space-faring nations, which opposed its adoption
during the negotiations both of the Outer Space Treaty and the
Liability Convention. However, the non-space faring States in-
sisted on absolute liability as they believed that they could pos-
sibly be the victims of unforeseen catastrophic accidents. In
view of the imbalanced burden placed on the non-space faring

® See, United Nations, Report of the International Law Commission, 53 Sess.
{April 23 - June 1, 2001 and July 2 - Aug. 10, 2001); U.N. GAOR, 56" Sess., ch. IV, U.N.
Doc. A/B6/10 (Oct. 24, 2001). :

®  According to Article VII of the Outer Space Treaty, a launching State is a State
“that launches or procures the launching of an object into outer space, including the
Moon and other celestial bodies, and each State Party from whose territory or facility an
object is launched.” Outer Space Treaty, supre note 1, at art, VIIL.

® Liability Convention, supre note 2, at art. II.
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States under the 1968 Rescue Agreement,” the space powers
accepted, as a compromise, the principle of absolute liability.
Similar to the principle of State responsibility (discussed supra
in subsection L.1.), State liability for damage caused by the space -
objects of ifs private persons is a new principle of international
law. It may be noted, however, that the burden of absolute li-
ability has actually not yet been very heavy on the space-faring
nations because there has been only one claim under this provi-
ston.” It is also interesting to note that the provisions of the
1968 Rescue Agreement have been respected in several inci-
dents® and the burden on non-space-faring States has been
manageable as none of them suffered any serious human and
financial losses.

K. Prohibition of Weapons in Space and Militarization
of Celestial Bodies '

Believing that military activities would mar the peaceful
uses of outer space and diminish potential benefits for all peo-
ple, the States Parties to the Outer Space Treaty decided to
prohibit (a) the placement “in orbit around the Earth any ob-
jects carrying nuclear weapons or any other kinds of weapons of
mass destruction,” and (b) the militarization of celestial bodies,

Rescue Agreement, supra note 2.

" See infra note 198 and the accompanying text.

®  See generally, Argentine quthorities seeking US help in identifying piece of space
junk, SPACE DAILY, Jan. 21, 2004, http/www.spacedaily.com/2004/040121225802
.28rd7dgk.himl (last visited June 186, 2006); Colombia gazes nervously skyward, fearing
shower from [Italion satellite, SPACE DALY, Apr. 26, 2003,  http/iwww.
spacedaily.com/2003/030426162406.ntlkbhogd2 html (last visited June 19, 2006); Iialian
satellite debris may hit Indonesio in April: space agency, SPACE DaILY, Mar. 25, 2003,
hitp:/fwrww.spacedaily.com/2003/030325052011.2giab41ihtml (last visited June 189,
2006); Note verbale (on the reentry predictions for the Italian satellite BeppoSAX satel-
lite) dated 12 December 2002 from the Permanent Mission of Italy to the United Nations
(Vienna) addressed to the Secrstary-General, U.N. Doc. A/AC.105/803/Add.1 {17 March
2003); Peter Dykstra, Spacecraft debris likely to hit Earth in days: NASA, CNN.coM,
Apr, 4, 2002, hitp://www.cnn.com/2002/TECH/space/04/04/satellite.drop/index.html (last
vigited June 19, 2008); Note verbale (re titanium cover of a solid-fuel motor used on
board an American GPS2 satellite) dated 8 March 2001 from the Permanent Mission of
Saudi Arabia to the United Nations (Vienna) addressed to the Secretary-General, UN.
Doc. A/AC.105/762 (3 April 2001).
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so that they could continue to be used by all States “exclusively
for peaceful purposes.”

L. Duty of Openness and Transparency

The current international space regime includes a norm of
transparency. States are under duty to inform the U.N. Secre-
tary-General as well as the public and the international scien-
tific community, to the greatest extent feasible and practicable,
of the nature, conduct, locations, and results of their space ac-
tivities.” Moreover, subject to certain conditions, each State is
obligated to keep open to representatives of other States all sta-
tions, installations, equipment, and space vehicles on the Moon
and other celestial bodies.” This duty of openness, transpar-
ency, and accordance of visitation rights to other States, albeit
weak, implies that States Parties to the Outer Space Treaty
recognized the global public interest in outer space. Such provi-
sions, at least partly, seem to have initiated the tacit acceptance
of reconnaissance satellites, which was later developed more
fully in several other agreements™ and even became one of the
bases for the recognition of freedom of collection and distribu-
tion of satellite remote data as recognized in the 1986 UN Prin-
ciples on Remote Sensing (as discussed infra in subsection
I1.C.).

M. Universal Application of the International Space Regime

The importance of creating an international space regime
with universal application was underlined when the Outer
Space Treaty, as well as the other four space law treaties, were

®  Quter Space Treaty, supra note 1, at art. IV. For a detailed discussion of this
issue, see infra subsection “IL.E. Military Uses and Weaponization of Space”. o

™ Quter Space Treaty, supra note 1, at art. X1.

™ Id. at art. XIL

™ Treaty on the Limitation of Anti-Ballistic Missile Systems, U.8.-U.8.8.R, May 26,
1972, 23 U.8.T. 3435, T.1LA.S. 7508; Protocol to the Treaty between the United States of
America and the Union of Soviet Socialist Republics on the Limitation of Anti-Ballistic
Missile Systems, May 24, 1976, 27 U.S.T. 1645, T.L.A.S. 8276; and The Comprehensive
Test Ban Treaty 1996, opened for signature on 24 September 1996; not entered into
force yet, availeble at htip/fwww.state.goviwww/globalarms/treaties/cth.html (fast
visited July 12, 2008).
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opened to all States for signature and ratification or adher-
ence.” In other words, this regime was never deliberately de-
signed by, or to be applied only to, space powers, i.e., the States
with economic or scientific capabilities. Global involvement, ap-
plication, and benefits were and are intended. '

In brief, it can be said that the principle of global public in-
terest in outer space, the scope and nature of which is described
in this section, has guaranteed an equal right of access to outer
space for all States without discrimination of any kind. The pre-
dominant nature of this principle also implies that exploration
and use of oufer space must be in some way beneficial to the
whole of humanity and in the maintenance of international
peace and security. Unilateral approaches, pursued in one’s ex-
clusive interests in the exploration and use of outer space with-
out regard to the interests of other States and of the whole of
humankind are contrary to the global public interest in outer
space.

I1. CHALLENGES TO THE GLOBAL PUBLIC INTEREST
IN OUTER SPACE

This section examines the conduct of certain important
space activities with a view to determining to what extent the
current international space regime is being followed or ignored
by States and to assess the implications of some important na-
tional policies for the global public interest in outer space.

A. Launch Services

Nothing fruitful can be achieved in outer space without re-
liable and easily accessible launch services. Each State may in-
dividually develop and operate its own launch vehicles, which
involves expenditures of huge, primarily public, financial and
human resources, or it may rely on other States for launch ser-
vices. Both the Soviet Union and the United States initiated the
space age exclusively on the basis of their own launch capabili-
ties developed within their respective military missile programs.

% QOuter Space Treaty, supra note 1, at art. XIV.
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Launch technology is essentially a dual-purpose capability; a
rocket is a missile for delivering bombs and also a launch vehi-
cle for placing satellites in orbit for economic or scientific pur-
poses or for military purposes. During the Cold War, and even
to a large extent today, launch capability is of high national sig-
nificance and is an important economic resource. Therefore,
States possessing launch technology attempt to control its pro-
liferation not only for milifary reasons but also to maintain
their political and economic hegemony. Sometimes political and
economic reasons are disguised under security rationales. Some
attempts to develop and control launch technology are examined
below with an eye to the duty to cooperate prescribed by the
current international space regime and in terms of whether they
enhance or mar global public interest in outer space.

1. Evolution of the European Launcher

One may trace the origin of Europe’s launch program to the
creation of the European Launcher Development. Organization
(ELDQ) around 1960. Unfortunately, no successful launch was
achieved even during the final attempt that took place on 12
June 1970. However, the European States remained determined
to achieve this capability. In 1975, they reorganized themselves
by creating the European Space Agency (ESA), which combined
ELDO and the satellite research organization, called the Euro-
pean Space Research Organization (ESRO). The drive to develop
and operate European launch vehicles was intensified because
of the U.S. attempts to maintain American hegemony in two
related matters; i.e. the conditional launch of the first European
satellites and the creation of INTELSAT as an American mo-
nopoly.

The first European satellites, Symphonie A and B, were de-
signed and constructed pursuant to the June 1967 agreement
between the German and French governments. At that time,
Europe lacked its own launch capability and had to rely on
American launch services. The U.S. launched Symphonie A and
B in 1974 and 1975 respectively using its Thor Delta launch
vehicles, subject to conditions under which Germany and France
could use these satellites only for experimental purposes and -
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could not compete with the U.S.-initiated and -controlled satel-
lite telecommunication provider, INTELSAT. According to Peter
van Fenema, such U.S. conditions were “considered onerous, if
not insulting, by the Europeans.”™ In response, the European
States, particularly France, pushed for the development of
European capability to provide independent access to space. As
a result, the European States led by France decided to design,
develop and operate the Ariane family of launch vehicles.

Commercial support for the Ariane launch vehicles devel-
oped when the European States decided to create a European
regional satellite telecommunications organization called
EUTELSAT. Today, EUTELSAT is the leading player in satel-
lite telecommunication services in Europe, North Africa, Middle
East, and Asia.” The creation of EUTELSAT provided a ready
market for further growth and great commercial suceess of Ari-
anespace (a European private company that builds and operates
Ariane rockets) as well as a strong satellite manufacturing ca-
pability in Europe.

Challenges to the commercial operations of Arianespace are
mounting due to competition from the launch services of the
U.S., Russia, China, and possibly India and Brazil. To prepare
for these challenges, European States and Arianespace have
adopted a policy of international cooperation with Russia, pur-
suant to which Arianespace is in a position to provide a full
range of launch services using not only Ariane rockets but also
Russian Soyuz as well as jointly developed Vega launch vehi-
cles.”” The immediate future of the Ariane family of rockets
seems to be secure, particularly in view of current U.S. regula-
tory policies that have the effect of discouraging non-Americans
from using American launch services:

™ Peter van Fenema, Effects of U.S. Policies on the International Trade in Launch
Services, in 40 COLLOQUIUM ON THE LAW OF OUTER SPACE 146, 149 {1928).

" See, Eutelsat Buys Lifetime Lease For 12 Transponders On Russia’s AM22 Bird,
SPACE DAILY, Mar. 18, 2004, hitp/fwww.spacedaily.com/news/satellite-biz-04z0. html
(last visited June 21, 2008); Eutelsat Prepares Its Largest Satellite, W3A, for March
Launch, SPACE DALy, Feb. 13, 2004, http/fwww.spacedaily.com/news/satellite-biz-
04u.html (last visited June 21, 2006). }

*  See, Arianespace Maintains Pole Position In Civil Launch Market, SPACE DAILY,
Jan. 7, 2004, http://www.spacedaily.commews/launchers-04b.html (ast visited June 23,
2006).
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* U.S. export laws strictly control the launch of satellites
containing American technology with the use of non-American
launch vehicles;”

¢ Under the 1984 Commercial Space Launch Act,” a license -
is required for a private launch from within American territory
by anyone and outside the U.S. territory by American citizens.
The issuance of a license by the Associate Administrator for
Commercial Space Transportation of the U.S. Federal Aviation
Administration, is subject to, inter alia, national security and
foreign policy interests of the U.S.; and

¢ Under the 1992 Land Remote Sensing Policy Act” and the
Regulations Relating to the Licensing of Private Land Remote-
Sensing Space Systems,” the U.S. Government exercises control
over the operation of a foreign remote-sensing satellite, and
could limit the collection or distribution of its data, if the satel-
lite has been launched by an American launch company. For
example, the launch of Canada’s RADARSAT-Z Earth-
observation satellite by Boeing, an American company, could
possibly trigger the application of the U.S. law relating to the
worldwide collection and distribution of RADARSAT-2 data
products and derived information.”

In 2002, Arianespace launched 10 commercial satellites out
of a total of 24 launches in the world, and the company earned
$1.13 billion out of $1.9 billion for the whole world.” Ari-

" For details, see Ram Jakhu and Joseph Wilson, The New United States Export
Control Regime: Its Impact on the Communications Satellite Industry, XXV ANNALS OF
ATR AND SPACE L. 157 (2000); David Lihani, Shifts in U.S. Export Controls Force
Changes Upor. Commercial Satellite Manufacturers and Space Launch Providers, in 41
COLLOQUIUM ON THE LAW OF OUTER SPACE 208 (1999); Pamela L. Meredith & Sean P.
Fleming, U.S. Space Technology Exports; The Current Political Climate, 27 (1) J. SPACE
L. 35 (1999).

™ Commercial Space Launch Act, 49 T.8.C. §8 2601-2623 (1988 & 2004).

® Land Remote Sensing Policy Act, Pub. L. No. 102-555, 106 Stat. 4163, 15 U.S.C. §
5601-5672.

* Licensing of Private Land Remote Sensing Systems, 15 C.F.R. §§ 960.1-960.15
(2006). :

% “Radarsat-2, imaging satellite also could fall under US jurisdiction.” Jason Bates,
NOAA Lifts Cap on Foreign Investment in Satellite Imaging, SPACE NEWS, Aug. 14,
2000, http://dev.space.com/spacenews/archive00/sn2000.{f100.him] (Yast visited July 25,
2006). :

# See, ASS0C, ADMIN. FOR COMM. SPACE TRANSP., F.A.A., COMMERCIAL SPACE
TRANSPORTATION: 2002 YEAR IN REVIEW 5-6 (2003).
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anespace’s revenue in 2003 was $525 million out of $1.2 billion
for the global market.” However, in 2004 there was an 18 per-
cent decrease in overall global commercial launch revenues from
2003 to a total of approximately $1.0 billion out of which the
European launcher earned about $140 million primarily due to
the strong entry of the multinational Sea Launch and Russian
launch providers.* _

With timely and forward-looking policy decisions and per-
sistent joint efforts, the European nations have achieved inde-
pendent access to space not only for themselves but also for a
good number of other countries, which for various reasons might
not be favored by the U.S. Government.” Perhaps that is why
India, against whom the U.S. had imposed sanctions, has been
using Ariane launch vehicles for geostationary telecommunica-
tion satellites that are important for the country’s economic and
social development.” Today Ariane rockets not only serve
Europe but also offer readily available opportunities to all na-
tions to reap the benefits of space use. This initiative of the
European States is important for their space programs but also
has very positive implications for global public interest in outer
space activities.

2, India’s Efforts to Develop its Own Launch Capébility

India is a fast-developing country that aspires to e)ipand its
own launch vehicles in order to have independent access to

¥ See, ASSOC. ADMIN, FOR COMM. SPACE TRANSP., F.A.A., COMMERCIAL SPACE
TRANSPORTATION: 2003 YEAR IN REVIEW 6-7 (2004).

* See, ASS0C. ADMIN. FOR COMM. SPACE TRANSP., FLA.A., COMMERCIAL SPACE
TRANSPORTATION: 2004 YEAR IN REVIEW, 7 (2005), '

¥ In February 2003, Iran signed an agreement with Italian firm Carlo Gavazzi
Space for the launch of its first telecommunications satellite. “Unlike the United States -
which dubs Iran part of an “axis of evil” with Iraq and North Korea, the European Union
has adopted a policy of constructive engagement with the Islamic regime and held a
second round of trade talks here esrlier this month”. See, Tran signs deal with Italian
firm to launch first telecoms satellite, SPACE Dairy, Feb. 19, 20083,
http:/fwww.spacedaily.com/2003-03/030219194948. haywghed.html (last visited June 23,
2006).

¥ See, India awards more satellite launch confracts to Arianespace, SPACE DAILY,
Apr. 10, 2003, http//www.spacedaily.com/2003/030410073310.1329qk7q.html (last vis-
ited June 23, 2006).
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space. From the beginning of its space program in the late
1960’s, India has relied upon international cooperation both for
the acquisition of its satellites and for launch services. India is a
democratic country without territorial ambitions, and has man-
aged to attract technological support mainly from the Soviet
Union and France.

Since the early 1980s, India has been developing its launch
vehicles for low-Earth and polar-orbit satellites. It entered the
international launch market by attracting customers from the
European Space Agency, Germany, Indonesia, Israel, Singapore, .
and South Korea.” In the mid-1980s, India decided to develop
its own Geosynchronous Satellite Launch Vehicle (GSLV} to
launch geostationary satellites weighing about 2000 kilograms,
similar in size and weight to its INSAT telecommunication sat-
ellites. This decision was based on the need to meet India’s do-
mestic market for telecommunication satellites as well as to at-
tain independent launch capability. For this purpose, India
needed a second stage engine for its Polar Satellite Launch Ve-
hicle to convert it info a GSLV and thus issued international

“tenders for acquiring cryogenic engines and technology.” Gen-
eral Dynamics of the U.S., Arianespace of France, and
Glavkosmos of Russia responded. When the American company
asked for $800 million and the Arianespace bid was for $600
million, India selected Glavkosmos because it offered to meet
India’s need only for $400 million. It is important to keep in
mind that all three companies were offering to sell to India simi-
lar cryogenic technology. The sale of the offered technology by
General Dynamics would have raised proliferation concerns in
the U.S. and the application of the American Export Control
laws, including the Missile Technology Control Regime (MTCR).
The Russian company signed a contract with the Indian Space
Research Organization (ISRO) on 11 January 1990 under which
it undertook to supply two cryogenic engines and to build the

a7

Indian space agency in talks with global firms fo tap markets, SPACE DAILY, Apr.
30, 2003, htip/fwww.spacedaily.com/2008/030430041557 rykx3ivw html (last visited
June 30, 2006); Indic To Launch Indonesian Satellite, SPACE DAILY, Sep. 17, 2004,
http:/Awrww.spacedaily.com/ news/microsat-04m.html (last visited June 30, 2006).

#  Aman Hingorani, The U.S. Sanctions on the Indo-Russian Rocket-Engine Deal, 28
J. OF WORLD TRADE, 59, 64 (1994).
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third one in India, thereby transferring the required technology.
On 11 May 1992, the U.S. imposed sanctions against Glavkos-
mos and ISRO as the U.S. State Department believed that this
Indo-Russian deal would violate MTCR (as discussed infra in
subsection II.A.3.). According to a U.S. State Department
spokesperson, “neither the [MTCR] guidelines nor our own
[American] law make any distinction between technology that is
used in ballistic missiles and the technology for space-launched
vehicles.” From a legal perspective, it is strange to accuse two
States that are not parties to the MTCR of violating it, espe-
cially when this so-called regime is only an “understanding”
amongst third States.

In India, there was serious backlash agamst the American
Government. “Indian politicians, outraged by what they viewed
as ‘international dedagir: (bullying)’ and undue interference in -
the bilateral affairs of two sovereign States by the United
States, denounced the U.S. action.” The concerned politicians
and scientists in India felt that the U.S. had imposed sanctions
not because of any strategic reason, as nobody would prefer to
use cryogenic technology for military purposes, but for economic
motives, to prevent India from becoming a player in the interna-
tional launch market.

Russia seemed determined to honor its agreement with In-
dia, but later caved in to American pressure because the United
States threatened to make the two-year sanctions permanent if
Russia did not cancel its deal with India. Russia ceased trans-
ferring cryogenic engine technology to India but supplied the
engines, which were not at issue. Indian scientists responded
that stopping the Russian technology transfer would not end
their efforts to develop Indian cryogenic technology. Using a
Russian cryogenic engine, India completed the first sucecessful
test of its GSLV in April 2001. During the second test in May

® Id. at 65.

* Id. at 66. “The belligerent manuer in which it [the U.8.} imposed sanctions on 11
May 1992 on the Indian Space Research Orgamisation (ISRO} and the Russian space
agency (Glavkosmos) for signing the cryogenic rocket-engine deal in alleged violation of
the Missile Technology Control Regime (MTCR), is perhaps a great source of irritation
than the actual impact of the sanctions resulting in the cancellation of the deal.,” Id at
59.
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2003, GSLV successfully placed into orbit a 1,825-kilogramme
experimental telecommunications satellite.” In September 2004,
India launched a satellite for the country’s educational network
using GLSV, which India intends to use “to enter the lucrative
commercial satellite launch market.” Starting in mid-2007,
India is expected to begin manufacturing at the rate of one per
year its GSLVs to be powered by indigenously built cryogenic
engines.” . :

With the perfection of GSLVs, India is in a position to
launch its own satellites cheaply, to gain independence in its
launch capability and to offer launch opportunities at competi-
tive prices to international customers, especially from those
countries that are not on the favorite list of the major space -
powers. Expansion and availability of launch services at com- .
petitive prices and on non-discriminatory basis is in the global
public interest related to outer space activities. '

The U.S. has recently initiated a “policy of engagement”
with India possibly as a counterweight to China, at least in
Asia. The U.S. also seems to have realized that India is defer-
mined to develop its independent access to space. Therefore, in
addition to unprecedented collaboration in the strategic and nu-
clear fields, both countries have chosen the path of mutual coop-
eration in the field of space activities since January 2004. This

" India successfully tests satellite launcher, SPACE DAILY, May 8, 2003,
http/fwww.spacedaily.com/2003/030508135840.7q2ceals. html  (last visited June 30,
2008).

® Indica launches learning safellite, BBC NEws, Sept. 20, 2004,
httpmews.bbe.co.uk/2/hifsouth_asia/3672608.stm (last visited June 30, 2008). .

® Press Trust of India, Indigenowus GSLV launch in 2007: ISRO, Hydera-
bad, January 31, 2005, hitp:/www. hindustantimes.com/news/181_1222136,
000600030008 .htm (last visited Jan. 31, 2005} {on file with author).

*  8ee, Bush unveils deeper US-India space, nuclear cooperation, SPACE DAILY, Jan,
12, 2004, hitp://www.spacedaily.com/2004/040112222734.c2g2d9wp.html (last visited
June 30, 2008}; Space cooperation between US, India can benefit developing world: ana-
lysts, SPACE DatLy, Jun, 20, 2004, http:/fwww.spacedaily.
com/2004/040620073433.ud2jwijl.himl (last visited June 30, 2008); India, US to collabo-
rate on advanced environmenial satellite, SPACE DALY, Jun. 25, 2004,
http:/iwww.spacedaily.com/2004/040625112001.x2dethm 7 htm] (last visited June 30,
2008); Indian PM calls for mutual trust with US in high tech areas, SPACE DAILY, Jun.
21, 2004, http/fwww.spacedaily.com/2004/040621192532.0h1irzvkm.htm]l (last visited
June 30, 2008); US seeks expansion of satellite pact with Indic, SPACE DALY, Jun. 22,
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new rapprochement has recently resulted in (a) the establish-
ment of the India-U.S. Joint Working Group on Civil Space Co-
operation in June 2005, and (b) adoption of an understanding,
on 14 July 2005, that envisions the building of closer ties in
space exploration, satellite navigation, and commercial space
launches.” Consultations between the two nations have re-
volved around various means to explore the possibilities of coop-
eration in earth observation, satellite communication, satellite
navigation and its application, space science, natural hazards
research and disaster management support, and education and
training in space. Though these new policy initiatives have not
yet resulted in concrete agreements about technology transfer,
greater cooperation between two nations could probably benefit
not only them but also all other countries, especially because
India could provide launch services and other space products on
a highly competitive basis.

3. Missile Technology Control Regime (MTCR)

On 16 April 1987, the G7 countries (Canada, West Ger-
many, France, Italy, Japan, the UK., and the U.S.) informally
agreed to a set of policy guidelines regarding the control of pro-
liferation of missile technology. By July 2006, there are thirty-
four (34) States that have agreed to adhere to these guidelines,
which are known as the Missile Technology Control Regime
(MTCR).” The MTCR restricts the export of delivery systems,
and related technology, capable of carrying a 500 kilogram pay-

2004, http//www.spacedaily.com/2004/040622011633.blgm82xkhtm] (last visited June
30, 2006).

¥ See, 11.5. Dept. of State, Joint Statement on U.S.-India Joint Working Group on
Civil Space Cooperation, July 14, 2005, hitp://www.state.gov/p/sa/rls/pr/2005/49656.htm
(last visited June 30, 2006).

*  Argentina (1993), Australia (1990}, Austria (1291), Belgium (1990), Brazil (1995),
Bulgaria (2004}, Canada (1287}, Czech Republic (1998), Denmark (1990), Finland
(1991), France (1987), Germany (1987), Greece (1992), Hungary (1993), Iceland (1953),
Ireland (1992), Ttaly (1987), Japan (1987), Luxembourg (1990), Netherlands(1990), New
Zealand (1991), Norway (1990), Poland (1998), Portugal (1992), Republic of Korea
(2001), Russian Federation (1995), South Africa (1995), Spain (1990), Sweden (1991),
Switzerland (1992), Turkey (1997), Ukraine (1998), United Kingdom (1987), and United
States of America (1987). Missile Technology Conirol Regime, MTCR Partners,
http:/fwww micr.infolenglish/partners.html (last visited July 12, 2006).
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load at least 300 kilometers, as well as systems intended for the
delivery of weapons of mass destruction (WMD), which include
nuclear, chemical, and biological weapons.” The term “missile”
under MTCR includes ballistic missiles, space launch vehicles,
and sounding rockets. MTCR is a political undertaking and not .
a legally binding international agreement. The MTCR controls
are implemented through national laws and regulations.”

The Peoples’ Republic of China, which possesses independ-
ently developed launch technology and extensive capability both
for military and civilian uses, is not a party to the MTCR (al-
though talks with China were conducted by an MTCR delega-
tion in 2004). China administers ifs own national regulatory
policy to control the proliferation of launch technology to other
countries.” Such policy seems to be considered necessary by
China in view of the objections of the U.S. Government against
missile proliferation as well as the imposition of sanctions by
the U.S. against some Chinese organizations.™

Export restrictions apply even among members of the
MTCR. For example, according to Peter van Fenema, when Bra-
zil joined the group in 1995, “its accession did not result in
launch technology becoming freely and abundantly available.
And, more recently, Japan initially also faced difficulties on the
part of the [U.S.] State Department when it bought a U.S. built

¥ For details, see 1.S. Dept. of State, Missile Technology Control Regime (MTCR)
Questions and Answers, Aug. 2, 2004, http//fwww.state. gov/t/np/ris/fe/27517.htm (last
vigited June 30, 2006); Federation of American Scientists, Missile Technology Control
Regime (MTCR), http/fwww.fas.org/nuke/control/mter/ (last visited July 3, 2006); Arms
Control Association, The Missile Technology Control Regime ai @ Glance, Sept. 2004,
http:/fwww.armscontrol.org/factsheets/mter.asp (last visited July 2, 20086).

*® See, eg., International Traffic In Arms Regulations, 22 C.F.R. §§ 120.1-120.32
(20086).

® Regulations of the People’s Republic of China on Export Control of Missiles and
Missile-related Items and Technologies, (promulgated by the P.R.C. State Council, Sept.
10, 1997), Decree No. 230, http:/fwww.fmpre.gov.cn/chn/wib/zzjgliks/jksxwlb/t66896. htm
(tast visited July 2, 2006).

% US and China kold “productive” missile talks, no result announced, SPACE DAILY,
Dec. 1, 2001, http://spacedaily.com/mews/011201003521.15axbldLhtml (last visited July
2, 2008). It may also be noted that though the Chinese government has taken steps to
address U.S. proliferation concerns, but not to the full satisfaction of the current Bush
administration, See Shirley A.Kan, China and Proliferation of Weapons of Muass Destruc-
tion and Missiles: Policy Issues” CRS REPORT FOR CONGRESS, updated April 8, 2008,
http:/fwww.usembassy.it/pdifother/RL31555.pdf (last visited July 2, 2006).
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(Thickel) engine to power its H2A launch vehicle.”" A question
then arises, why do States join the MTCR group? A part of the
answer could be found in what happened in the case of Russia.
Russia embraced the MTCR so that it could (i) avoid the imposi-
tion of permanent sanctions by the U.S. after the Indo-Russian
cryogenic engine saga (as discussed supra in subsection I1.A.2.)
and (ii) enter into bilateral launch agreements with the U.S. to
be allowed to launch foreign satellites equipped with the Ameri-
can technology'” (as discussed infra in subsection I1.A.4.).

According to the Canadian Department of Foreign Affairs
and International Trade, “MTCR controls are not intended to
impede peaceful aerospace programs or international coopera-
tion in such programs, as long as these programs are not used to
develop delivery systems for WMD. Nor are MTCR controls de-
signed to restrict access to technologies necessary for peaceful
economic development,™” However, as we have seen in the case
of India (as discussed supra in subsection I11.A.2.), peaceful uses
of launch technology could also become subject to MTCR restric-
tions.'"™ In this regard, it is interesting to note the recently re-
leased report entitled 2005 State of the Space Industry by the
International Space Business Council, which presents a highly
positive picture of the global space industry. However, the re-
port “cites U.S. export regulations under ITAR as ‘the industry’s
most serious issue’ and states, ‘what initially was a nuisance to
businesses has evolved into a serious problem for U.S. indus-
t ry.ml%

' Peter van Fenema, supra note 74, at 151.

™ Marcia S. Smith, Space Launch Vehicles: Government Activities, Commercial
Competition, and Satellite Exports, CRS ISSUE BRIEF FOR CONGRESS 14-18, updated -
March 20, 2008, http.//www.fas.org/sgp/ers/space/TB93062.pdf (last visited July 2, 2006}

™ Foreign Affairs and International Trade Canada, Missile Proliferation and the
Missile Technology Control Regime, http//www.dfait-maecige.ca/arms/missile-en.asp
(last visited June 30, 2008).

% Also see the statement of the U.S. State Department spokesperson, supre note 89,

% Space & Satellite Market Surpasses $1038, To Reach $1588 By 2010, SPACE
DAY, Aug. 10, 2005, http//fwww.spacedaily.com/news/industry-05zg.htm! (last visited
July 2, 2008). _
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4.U.8. Bilateral Launch Agreements with Russia,
Ukraine, and China

It became clear that the underlying motivation for control
by the U. S. of the proliferation of launch capability is essen-
tially economic when the U.S. required Russia, Ukraine, and
China to enter into bilateral agreements'” in order to be allowed
to launch satellites manufactured in the U.S. and those carrying
American technology. The 1993 agreement with Russia was -
signed only after Russia agreed to comply with the MTCR and
cease transferring rocket technology to India."” The U.S. and
China concluded a six-year agreement in January 1989 when
China agreed that it would sign “international treaties related
to liability for satellite launches and other subjects; agree to
price its launch services ‘on a par’ with Western companies; and
establish a government-to-government level regime for protect-
ing technology from possible misuse or diversion,”® The three
bilateral agreements were designed to be transitional measures
enabling entry of the new space launch companies into the in-
ternational market."” The agreements contained provisions that
(i) limited the number of satellites that could be allowed to be
launched by each country, (ii) placed lower limits on the price
that could be charged @.e., not below 15% of the market econ-
omy countries’ price), and (iii) required that the terms and con-
ditions offered by each country’s launch provider be comparable
to those offered by market economy countries. The practical ef-

* For details, see Smith, supre note 102; Trade Compliance Center, Russic Com-
mercial Space Lounch Agreement, The White House, Office of the Vice President , 30
Januaery 1996, U.S.-Russia Joint Commission on Economic and Technological Coopera-
tion, U.8.-Russia Commercial Space Launch Agreement, http/fwww.uni-koeln.defjur-
fak/instlufi/proj2001/web-docs/russia-commereial himl (last visited July 2, 2008); Fed-
eration of American Scientists, US-Ukraine Missile Agreement, State Depariment fact
sheet on the Ukraine-US Memorandum of Understanding on the Transfer of Missile
Eguipment and Technology. (940803), Aug, 3, 1994,
http:/fwww.fas.org/nuke/conirol/mter/text/940803-355651.htm (last vizited July 2, 2006);
Trade Compliance Center, Statement by the Press Secretary, “Ukraine Space Launch
Agreement,” The White House : Office of the Press Secretary,U.S.-Ukraine Agreement on
Commercial Spoce Launch Services, Feb. 21, 1996, http//www.uni-koeln defjur-
fakfinstluft/proj200/web-docs/ukraine-space.html (last visited July 2, 2006).

™ 8mith, supre note 102, at 14.

 Id. at 11,

*  Russia Commercial Space Launch Agreement, supra note 106, at 1 and 2,
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fect of these provisions has thus clearly been mainly economic
and political, and not specifically military in nature.” Under
the agreement with Russia (as discussed supre in subsection
11.A.2.), the U.S. also wanted to stall the development of geosta-
tionary satellite launch capability by India.

Relationships ‘with Russia and Ukraine established under
the respective agreements did not cause any serious problem.
However, the case of China has been different because of con-
troversy over possible leakage of American technology to
China,"" the Tiananmen Square incident, and a host of other
political and strategic reasons."” These three bilateral agree-
ments have now expired. A launch by any of these three coun-
tries of a satellite manufactured in the U.S. and the one carry- -
ing American technology is assessed on a case-by-case basis by
the U.S. State Department under the Export Control Act.™

In conclusion, it can be said that unilateral attempts to con-
trol the development of launch capabilities globally are not only
contrary to the principle in Article III of the Quter Space Treaty
of promoting “international cooperation and understanding” in
space activities and consequently to global public interest in
outer space, but also are divergent from the economic philoso-
phy of market economy vigorously propagated by the U.S. Pro-
liferation of missile technology is a matter of serious concern, .
but its control through unilateral actions in the form of unrea-
sonable restrictions and sanctions has not resulted in any con-
crete positive results. It must be understood that if major space
powers are resolved to maintain their own launch capabilities
and control proliferation at the same time, other States become

" In this regard, it is interesting to note that Russia was “rewarded” by the 17.S.
with an invitation to join the renewed American dominated International Space Station
venture for canceling its eryogenic engine technology deal with India.

™ See, THE FINAL REPORT OF THE SELECT COMMITTEE ON U.S. NATIONAL SECURITY
AND MILITARY/COMMERCIAL CONCERNS WITH THE PEOPLES’ REPUBLIC OF CHINA, H.R.
REP. NO. 105-851 {1999), available at http/fwww house.gov/coxreport/preffpreface. himl
(last visited July 2, 2008).

"* For a detailed analysis, see Robert D. Lamb, Satellites, Security, and Scandal:
Understanding the Politics of Export Conirol (Center for Int’l and Security Stud. at Md.,
Working Paper, 2005), hitp:/’www.cissm.umd.edu/papers/files/satellites_security....pdf
(last visited July 8, 2008).

™ See supra note 77.
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equally determined, especially once challenged, to strive for de-
velopment of their own launch vehicles, which could be used
both for civilian and military purposes.

Multilateral efforts are required to control the proliferation
of ballistic missiles — launch vehicles for military uses. This
approach might be undertaken in different forms, such as by (a)
adopting a Code of Conduct similar to the Russian proposal for
the Global Control System (GCS) that would be contingent on
non-proliferation commitments;"™ (b) further strengthening the
MTCR;" or more importantly, (¢) negotiating an international
space launch services agreement, preferably through the World
Trade Organization (WTO), which would provide for readily
available services to all member States of the WTO at competi-

" For details, see International Global Control System Experts Meeting (Moscow,
Mar. 16, 2000), http:/fwww.fas.org/nuke/control/mtermews/GSC_content.htm (last vis-
ited July 10, 2006): As proposed by the Russians, the Global Conirol System (GCS) could
possibly be designed to represent, a system of international regimes and mechanisms,
including:

*  amissile launch transparency regime;

* a mechanism to guarantee the security of GCS participating States which
have renounced the possession of missile delivery vehicles for WMD;

e gnincentive mechanism for States wluch have renounced the possession of
missile delivery means for WMD;

* an international consultations mechanism in the framework of GCS for
improving the regimes and mechanigms of the Global Contrul System and re-
solving issues that arise.

1d.

" For details, see Dinshaw Mistry, Beyond the MTCR: Building a Comprehensive
Regime to Contain Ballistic Missile Proliferation, 27(4) INT'L SECURITY 119-149 (2003),
httpi/muse.jhu.edufjournalsfinternational _security/v027/27 Amistry.pdf  (last  visited
July 10, 2006): Mistry offers three main conclusions:

First, the MTCR can considerably delay, but ultimately will not prevent, re-
gional powers from building arsenals of intermediate- and long-range missiles.
Transparency initiatives are also insufficient to halt missile proliferation be-
cause they de not offer strong political and legal barriers against, and incen-
tives to refrain from, missile activity. Second, if regional powers maintain
their missile programs (and, more eminously, if they export their missiles to
other states), missile proliferation may greatly increase. As a result, the
MTCR's past gains could be reversed. Third, five measures — space service
initiatives, regional missile-free zones, global intermediate-range missile bans,
flight-test bans, and verification mechanisms — are available to expand the
regime and provide former institutional barriers against missile proliferation.

Id. at 120,
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tive prices and on a non-discriminatory basis. At the same time,
such an agreement could help in controlling some military space
activities and thus would be in the global public interest in
outer space. '

B. Satellite Communications

Access to outer space for telecommunication purposes can
be achieved either by (i) participation in global satellite tele-
communications system(s) or (ii) through national satellite sys-
tem (s).

1. Participation in Global Satellite
Telecommunications Organizations'

In the field of telecommunications, the principle of non-
discriminatory universal access to outer space (i.e., global public
interest) was collectively accepted as a part of the international
legal regime almost from the beginning of the space age. As
early as 1961, the UN General Assembly in Resolution 1721 (D)
unanimously declared that satellite telecommunication services
should be made available on a global and non-discriminatory
basis.”"" Its first implementation was effected through the 1963
INTELSAT Interim Agreements, which were expanded in

11971.** In addition to reiterating Resolution 1721(D), the Pre-
amble of the INTELSAT Agreement also specified that “satellite
telecommunications should be organized in such a way as to
permit all peoples to have access to the global satellite system.”
INTELSAT's prime objective had been to provide “international

¥ For a detailed discussion of this subject, see Ram S. Jakhu, Sefeguarding the
Concept of Public Service and the Global Public Interest in Telecommunications,5(1)
SINGAPORE J, OF INT'L AND CoMP. L. 71 (2001) [hereinafter Jakhu, Safeguarding the
Coneepi]. The material in this subsection is taken from that article but has been up-
dated and adapted for the purpose of this article. The permission to use this material
hasg been received from SINGAPORE JOURNAL OF INTERNATIONAL AND COMPARATIVE LAWw.,

" “[Clommunication by means of satellites should be available to the nations of the
world as soon as practicable on a global and non-diseriminatory basis.” International
Cooperation in the Peaceful Uses of Quter Space, G.A. Res. 1721(XVI), at D, 1085 plen.
Mtg. (Dec. 20, 1961).

" Agreement Relating to the International Telecommunications Satellite Organiza-
tion (INTELSAT), Aug. 20, 1971, 23 UST 3813, TIAS 7532, 10 ILM 1909.
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public telecommunications services of high quality and reliabil-
ity to be available on a non-discriminatory basis to all areas of
the world™® Similar provisions had been made in the
INMARSAT Convention guaranteeing non-discriminatory (a)
access to its space segment'™ and (b) charges for its services.'”
INTELSAT was originally an international not-for-profit
organization of more than 140 member States, and had been
operated on sound commercial principles. This international
organization had financial participation both by public and pri-
vate entities, had its own legal personality, had been a subject
of international law and thus was not governed by any national
law and policy. Any country could use the INTELSAT system,
whether it was a member or not, and would pay charges for all
INTELSAT services on a non-discriminatory basis. Its services
had been used by more than 170 countries and territories, thus
making INTELSAT the most successful network for universal
access to space. A fairly large number of countries, especially in
the third world, cannot afford to have a national satellite sys- -
tem, nor do they need one. An international system such as
INTELSAT has been the only means for them to have guaran-
teed access to space benefits. Conny Kullman, the INTELSAT
Chief Executive Officer & Director General, correctly pointed
out that developing countries viewed INTELSAT as their life-
line connection to the world.'* .
Regrettably, non-discriminatory universal access to space
for telecommunication services was eliminated by the privatiza-
tion of both INTELSAT and INMARSAT. In 2000, the U.S.
adopted the “Open-Market Reorganization for the Betterment of
International Telecommunications Act” (ORBIT Act), which

™ Id. at art. 11

™ QConvention Establishing International Maritime Satellite Organization
(INMARSAT), Final Acts of International Conference on the Establishment of an Inter-
national Maritime Satellite System, Inter-Governmental Maritime Consultative Or-
ganization, art. 7(1) (Sept. 3, 1976).

B Id. at art. 19(2). .
. ™ Update on U.8. Legislative Issues; From: Mr. Conny Kullman, INTELSAT Chief
Executive & Director General; To: All Parties, Signatories, And Members of the Board of
Governors INTELSAT, Nov. 17, 1999, htip//www.intelsat.com/news/policy/
pletterl7nov.him (last visited Dec. 20, 2000) (on file with author).
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forced their dismantlement.” The Act imposed several severe
restrictions on INTELSAT’s operations pending pro-competitive
privatization.”™ INTELSAT had expressed its unhappiness with
the ORBIT Act since it considered the Act as a unilateral action
of the U.S. Congress imposed on a 143-member intergovernmen-
tal organization.”™ ' .
Francis Lyall correctly pointed out that the privatization of
INTELSAT, especially the way it has been achieved, was “an
unwelcome development and indeed arguably contrary to Arti-
cle I of the Outer Space Treaty” as well as UNGA Resolution
1721 (D). Now the privatized INTELSAT is under no legal ob-
ligation to provide non-discriminatory universal access to its
services and could be used to promote particular national poli-
cies, including the imposition of sanctions against certain coun-
ties and denial of services to them. More importantly, like any
other private business, it should be expected to maximize its
profits, which might tempt it not to serve unprofitable areas and
routes. .
From the adoption of the ORBIT Act, it was clear that the
U.S. had effectively controlled the privatization of INTELSAT.
Competitive access to and privatized ownership of global satel-
lite communications were actually happening at the national
level as member States were allowing their private telecommu-
nication operators to participate in INTELSAT and thus were .
replacing their public entities as the shareholders of this inter-
national organization. Ironically, in 1999 the U.S. became only
the 95th State to introduce competition in access to INTELSAT
when it allowed its several private telecommunications compa-

¥ QOpen-market Reorganization for the Betterment of International Telecommunica-
tions Act, Pub. L. No. 106-180, 114 Stat. 48 (2000) (codified at 47 U.S.C. 761-69 (2000)).

2 gome of these restrictions related to the prohibition on providing services in the
U.S. market to carriers other than COMSAT, and required that, in case INTELSAT
failed to privatize itself by 1 January 2002, (i) preference must be given to commercial
private sector providers of space segment, rather than to INTELSAT, for procurement of
satellite services, and (ii) the U.S. must withdraw as a party from INTELSAT. Id. at 47
U.8.C. § 761a.

" Burns INTELSAT Privatization Bill Approved in Sendate, SATELLITE WEEK, July
5, 1999.

¥ On the Privatization of INTELSAT, 28 J. SPACE L., 101-19 (2000). See also,
Jalkhu, Safeguarding the Concept, supra note 116. :
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nies to have direct access to the INTELSAT system instead of
requiring them to go through COMSAT, a private U.S. firm that
monopolized U.S. access since the inception of INTELSAT in
1963."" Therefore, one wonders if the real intention of the U.S.
wag to introduce competition and privatization or to dismantle
an international public institution so that it could effectively
exercise control over it and thus expand its economic philosophy
internationally. The American ORBIT Act compromised global
public interest and might possibly have adverse economic impli-
cations for a large number of States, especially developing coun-
tries, depriving them of access to satellite telecommunications
on a non-discriminatory and universal basis.

2. Access to Radio Frequencies and Orbital Positions

All satellites use radio frequencies to communicate with
Earth stations. The other essential tool for satellite telecommu-
nications is the orbit in which a satellite is placed. There are
several orbits from where a satellite can operate. The geosta-
tionary orbit (GEQO) is the most preferred and used orbit, The
24-hour “visibility” of a satellite in GEO makes it uniquely ad-
vantageous for telecommunications and certain other services.
Other orbits, such as Low Earth Orbit (LEQ) and Medium
Earth Orhit (MEO), have been used for telecommunication sat-
ellite constellations, reconnaissance, early warning, science, and
other purposes. However, both the radio frequencies and GEO
positions are international natural resources and limited in
availability.

Access to the most appropriate radio frequencies and orbital
locations in outer space is essentially based on a first-come,
first-served practice, which has been a major concern to a large
number of eountries, especially in the third world. Countries
such as India and Indonesia, the first of the developing coun-
tries that attempted to use GEO, faced undue difficulties in se-

¥ Press Release, Federal Communications Commission, Commission -Increases
Compatition for Overseas Long-Distance Service: Allows Direct Access to Users of
INTELSAT Satellite Services from the United States (IB DOCKET 98-192), Sept. 15,
1999, http://www.fec.gov/Bureaus/International/News_Releases/1999/nrin9028 htmi (last
visited July 10, 2006). '
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curing access for their earlier satellites. The legal principles and
rules that regulate access to and use of radio frequencies and,
orbital positions have been adopted through international con-
ferences organized by the International Telecommunication Un-
ion (ITUV), the oldest specialized agency of the TN, Article 44 (2)
of the ITU Constitution recognizes that radio frequencies and -
orbital positions are limifed international resources, and im-
poses an obligation on ITU member States to use them effi-
ciently and economically in order to ensure equitable access by
all countries. *** While no definition of “equitable access” is found
in the ITU Constitution, some of the provisions make the mean-
ing and scope of this term clear: (a) the special needs of the de-
veloping countries and the geographical situation of particular
countries must be taken into account while making use of the
radio frequencies and orbital positions, and (b) countries may
have equitable access only in conformity with the ITU Radio
Regulations. Since modifying these Regulations is a long and .
tedious process, equitable access has been effected, so far, only
to a limited extent and through two allotment plans for (a) the
Broadcasting Satellite Service operating in 12 GHz band and
associated feeder links, and (b) the Fixed Satellite Service oper-
ating in 6/4 GHz and 14/11 GHz bands. The rarity of such plans
can be attributed to the unwillingness of some powerful member
States of ITU to accept restrictions on their freedom of action in
the use of radio frequencies and orbital positions. Consequently,
the practice of first-come, first-served continues to apply to all
frequency bands for sateilite telecommunication services, except
those mentioned above.

% Article 44 (2) of the ITU Constitution provides that: “In using frequency bands for
radio services, Member States shall bear in mind that radio frequencies and any associ-
ated orbits, including the geostationary-satellite orbit, are limited natural resources and
that they must be used rationally, efficiently and economically, in conformity with the
provisions of the Radio Regulations, so that countries or groups of countries may have
equitable access to those orhits and frequencies, taking into account the special needs of
the developing countries and the geographical situation of particular countries.” Consti-
tution of the International Telecomumunication Union, Dec, 22, 1992. It should be noted
that the 1998 ITU Plenipotentiary Conference has amended this Article in order to
emphasize that it is not only the geostationary orbit but all other orbits around the
Earth that are a limited natural resource.
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A serious problem in access to radio frequencies and orbital
positions has arisen, particularly with respect to the geostation-
ary orbit, not only because the GEO is limited, but also because
several countries, mainly the developed ones, started registering
so-called “paper satellites” with the ITU. According to an ITU
paper titled Paper Tigers: The Scramble for Space Spectrum,
some States reserve orbital “positions and frequency bands for
possible future use, or for commercial resale to another user at a
later date.” In 1998, INTELSAT presented the data about the
most used C and Ku bands according to which INTELSAT had
registered 25 slots but was actually using only 19. Similarly, the
number for the U.S. was 74 registered and 36 actually occupied
slots, and Russia had registered 58 orbital positions when it us-
ing only 25. In view of such an apparent practice of hoarding
orbital positions and radio frequencies, INTELSAT announced
its intention of “deregistering” eight orbital slot registrations
with the ITU in order to “set an example [for] efficient use of
scarce orbital resources.”” These slots had been registered by
INTELSAT and never used. Although INTELSAT claimed this
was motivated by an effort to improve orbit utilization, the reac-
tions from outsiders were quite different. For example, an
American private satellite company, PamAmSat, declared that
the returned slots were anyway completely unusable.”

It should be noted that it is not the actual satellite in orbit
but early registration of that satellite with the ITU that blocks
the placing of other satellites in the same location in the GEQ,
The “paper satellite” problem has been real and wide spread.'
According to ITU, in 2002 the backlog of satellite systems await-
ing full registration stood at around 1200 when ITU was regu-
larly receiving between 400-500 requests for new systems each
year, only around one tenth of which would ever be launched.'

® TInternational Telecommunication Union, Paper Tigers: The Scramble for Space
Spectrum  [hereinafter Paper Tigers], http/fwww.itwint/newsarchive/pp02/media_
information/feature satellite html (ast visited July 10, 2006).

1: Intelsat Will Return 8 Orbital Slots to ITU, SATELLITE WEEK, Dec. 14, 1998.

pt Id. .

¥ F. Lyall, Paralysis by Phantom: Problems of the ITU Filing Procedures?” 39
COLLOQUIUM ON THE LAW OF OUTER SPACE 187 (1996). )

¥ Paper Tigers, supra note 129,
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In order to address the problem of paper satellites, the ITU
‘has recently adopted several legal rules and procedures govern-
ing the use of radio frequencies and geostationary orbital posi-
tions. In brief, these rules and procedures relate to: (a) the limi-
tation of time for bringing into use the satellite systems regis-
tered with the ITU; (b) the imposition of administrative due
diligence procedures for notification to ITU; (¢) the possibility of
cancellation of the registered satellite positions if not used
within the allowed time period; and (d) the charging of registra-
tion application processing fees. These rules could possibly lead
to a more efficient use of radio frequencies and orbital positions
so that all countries would have equitable access to these impor-
tant resources. It is too early to assess the effectiveness of these
measures, but it has recently been reported™ that almost all
States owing money to the ITU for satellite filings have not paid -
significant portions of their dues.” Though the non-payment of
dues might not result in the loss of orbital slots, this shows that
the ITU doesn’t have any effective enforcement powers and con-
sequently that the new rules are unlikely to have much effect in
practice. :

Access to outer space for telecommunication purposes can
be enhanced by guaranteeing the ready availability of appropri-
ate radio frequencies and orbital positions to all States. How-
ever, a large majority of countries would not have sufficient re-
sources to launch their own satellites and perhaps would not
need to do so either. Therefore, it is important that participation
in internationally operating satellite systems should be encour-
aged. In other words, it would be in the global public interest
that an inter-governmental global organization, preferably
modeled on the original INMARSAT or INTELSAT system, with
financial participation by private entities of all States, should be -

' International Telecommunication Union, note by the Secretary-General, State-
ment of Amounts owed in Connection with Invoices for the Processing of Satellite Net-
work Filings, ITU Council, Doc. No. CO4EP/10(Rev.1)-E, (June 10, 2004),
httpfwww. itnint/md/S06-CL-INF-0001/en (1ast visited July 10, 2008).

* The ITU Council decided that “for amounts owed in connection with satellite
network filings, no interest shall be charged on overdue payments.” International Tele-
communication Union, Overdue payments for satellite network filings, ITU Council Dec.
522, Doc. No. C04/99-E, (June 23, 2004),
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created to provide telecommunications services to all countries
on a non-discriminatory basis.

C. Satellite Remote Sensing™

The international legal principles that specifically govern
remote sensing satellites and access to satellite imagery were
discussed for about fifteen years in the Legal Subcommittee of
the COPUOS. Two opposing views collided: one was presented
by States, such as U.S. and some other developed countries, that
advocated unrestricted use of satellites for remote sensing and
freedom of distribution of satellite imagery. The other view, ad-
vanced by developing, socialist and some developed countries,
stressed that the acquisition and distribution of the satellite
imagery must be governed by the principle of State sovereignty.
Thus, they advocated prior consent of the sensed State for the
acquisition and distribution of satellite imagery of its respective
territory.

A compromise was achieved in 1986 when the UN General
Assembly adopted unanimously a Resolution containing the
Principles Relating to Remote Sensing of the Earth from Outer
Space.”™ Under this compromise,” concerned countries gave up
their demand for prior consent in exchange for the recognition of
the right of the sensed State to have access, “on a non-
diseriminatory basis and on reasonable cost terms,” to the pri-
mary data™ and the processed data® concerning its territory.

¥ For a detailed discussion of this subject, see Ram Jakhu, International Law Re-
garding the Acquisition and Dissemination of Satellite Imagery, 29 (1&2) J. OF SPACE L.
65 (2003). The material in this subsection is taken from that article but has been up-
dated and adapted for the purpose of this article. The permission to use this material
has been received from JOURNAL OF SPACE LAW.

#" . Principles Relating to Remote Sensing of the Earth from Outer Space, G.A. Res.
41/65, U.N. Doc. A/RES/41/65 (Dec. 3, 1986). o

" “Ag soom as the primary data and the processed data concerning the territory
under its jurisdiction are produced, the sensed State shall have access to them on a non-
discriminatory basis and on reasonable cost terms. The sensed State shall also have
access to the available analyzed information concerning the territory under its jurisdie-
tion in the possession of any State participating in remote sensing activities on the same
basis and terms, taking particularly inte decount the needs and interests of the develop-
ing countries.” Id. at prine, XII.

“ The term “primary data” means “the raw data that are acquired by remote sen-
sors borne by a space object and that are transmitted or delivered to the ground from
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The sensed State has also been entitled to have access to the
available analyzed information' concerning its territory. Thus
the Resolution clearly establishes a fair balance of interests of
all States.'* '

Principle XII of the Resolution, with its mandatory wording
(e.g. “shall have access”), clearly recognizes the legal right of the
sensed State to seek from the sensing State satellite imagery of
its own territory. The Resolution, particularly its Principle XII
on non-discriminatory access, has often been cited by various
States as an authoritative legal principle applicable to their sat-
ellite imagery acquisition and distribution policies. Therefore, it
is expected of the sensing State(s) to positively respond to the
requests by the sensed States for satellite imagery of their re-
spective territories."” A denial of such a request would be con-
sidered contrary to the provisions of the 1986 Resolution, par-
ticularly its Principle XII.

Unfortunately, several States have recently started apply-
ing their own national laws and policies in ways that could re-
strict access in an arbitrary or discriminatory manner. Ironi-
cally, the United States, which has always ardently advocated
the freedom of acquisition and non-discriminatory dissemina-
tion of satellite imagery, became the first State to impose com- -

space by telemetry in the form of electromagnetic signals, by photographic film, mag-
netic tape or any other means.” Id. at princ. I.

* The term “processed data” means “the products resulting from the processing of
the primary data, needed to make such data usable.” Id,

* The term “analyzed information” means “the information resulting from the in-
terpretation of processed data, inputs of data and knowledge from other sources.” Id.

** The Principles in the 1986 UN Resolution, “which can now be considered as being
part of customary international law, provide for a balance between the freedom of obser-
vation for the sensing States and the right of having access to these data by the ob-
served State.” Philippe Gaudrat & Paul Henry Tuinder, The Legal Status of Remote
Sensing Data: Issues of Access and Distribution, in OUTLOOK ON SPACE LAW OVER THE
NEXT 30 YEARS 351, 353 (G. Lafferranderie & D), Crowther, eds., 1997),

¥ Tt must also be noted that Principle XII of the Resolution recognizes particular
“needs and interests of the developing countries” with respect to non-discriminatory
aceess to satellite imagery of their respective territories. Such recognition of legitimate
or special interests of the developing countries seem to provide an exira protection of
their non-diseriminatory access right, which must not be constrained by the sensing
State(s) since international law accommeodates different interests of States and often
requires an element of appreciation. See, supre note 51 and accompanying text.
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plex and extensive legal prohibitions on the collection and dis-
tribution of such imagery.

The U.S. Regulations Relating to the Licensing of Private
Land Remote-Sensing Space Systems' prescribe requirements
for the licensing, monitoring and compliance of operators of pri-
vate Earth remote sensing satellite systems. Under these Regu-
lations, a licensee could be required by the U.S. Secretary of
Commerce to limit data collection or distribution as determined
to be necessary to meet national security or foreign policy con-
cerns or international obligations of the United States. In addi-
tion, a licensee is obliged to make available to any sensed Stated
only unenhanced data'® and that too can be restricted subject to
the “U.S. national security concerns, foreign policy or interna-
tional obligations” or to the American laws that prohibif trans-
actions with the sensed State.”*® The terms “national security”
and “foreign policy concerns” are nowhere defined in the Regu-
lations and thus can be used arbitrarily, On the basis of these
restrictions, the U.S. may at will deny a sensed State the satel-
lite imagery of its territory. More importantly, under these
Regulations, a license is required by a person subject to the ju- -
risdiction or control of the United States who operates or pro-
poses to operate a private remote sensing satellite system, ei-
ther directly or through an affiliate or subsidiary.”’ The phrase
- “person subject to the jurisdiction or control of the United
States” has been defined very broadly and can include foreign
entities that, for example, use a U.S. Iaunch vehicle or platform;

* Licensing of Private Land Remote Sensing Systems, 15 C.F.R § 960.1-960.15
(2006). :
¥ The Licensing of Private Land Remote Sensing Systems regulations define “Un-
enhanced data” as,
sensing signals or imagery products that are unprocessed or subject only to
data preprocessing. Data preprocessing may include rectification of system
and sengor distertions in remote sensing data as it is received directly from the
satellite; registration of such data with respect to features of the Earth; and
calibration of speciral response with respect to such data. It does not include
conclusions, manipulations, or calenlations derived from such data, or a com-
bination of such data with other data. It also excludes phase history data for
synthetic aperture radar systems or other space-based radar systems.

Id. § 960.3.

¥ Id. § 960.11(b)(10).
¥ Id. §960.4.



2006] GLOBAL PUBLIC INTEREST IN OUTER SPACE 79

operate a spacecraft command or data acquisition or ground re-
mote station in the United States; and process the data at or
market it from facilities within the United States."® Each licen-
see is required to comply with the Land Remote Sensing Policy
Act of 1992, these Regulations and the conditions of his license.
It 1s believed that, in practice, the U.S. Regulations will have-
extraterritorial application with respect to the collection or dis-
tribution of satellite imagery by all foreign operators (e.g., the
Canadian RADARSAT system)'® and satellite imagery distribu-
tors that have any link with the U.S,

Influenced by the U.S. example, other countries could also
be expected (or “encouraged” or “lured” or “forced”) to follow a
similar approach in the future. Canada has already decided to
develop national controls on the collection and distribution of
satellite imagery.” In November 2004, the Government of Can-

* The Licensing of Private Land Remote Sensing Systems regulations state that:

Person means any individual (whether or not a citizen of the United States)
subject to U.S. jurisdiction; a corporation, partnership, association, or other
entity organized or existing under the laws of the Unifed States; a subsidiary
(foreign or domestic) of a U.S. company; an affiliate (foreign or domestic) of a
U.S. company; or any other private remote sensing space system operator hav-
ing substantial connections with the United States or deriving substantial
benefits from the United States that support its international remote sensing
operations sufficient to assert U.S. Ju.msdmtmn as a matter of common law.

Id. § 960.8.
Furthermore, “beneficial owner” means,

any person who, directly or indirectly, through any contract, arrangement, un-
derstanding, relationship, or otherwise, has or shares: the right to exercise
administrative control over a licensee; and the power to dispose of, or to direct
the disposition of, any securify interest in a license. All securities of the same
class beneficially owned by a person, regardless of the form which such benefi-
cial ownership takes, shall be aggregated in calenlating the number of shares
beneficially owned by such person. A person shall be deemed to be the benefi-
cial owner of a security interest if that person has the right to acquire benefi-
cial ownership, as defined in this definition, within sixty (60) days from acquir-
ing that interest, including, but not limited to, any right to acguire beneficial
ownership through: the exercise of any option, warrant or right; the conversion
of a security; the power to revoke a trust, discretionary account, or similar ar-
rangement; or the automatic termination of a trust, discretionary account or
similar arrangement.
Id.
¥ See Bates, supra note 81.
" In 1999, the Canadian Ministers for Defense and Foreign Affairs jointly issued a
policy statement according to which Canada will develop new legislation to control
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ada introduced in Parliament a draft legislation (Bill C-25) that
became law on 25 November 2005."" The new Act enables the
collection, processing, and distribution of high-resolution satel-
lite data, but always subject to Canadian domestic policies, se-
curity, and foreign affairs interests. :

Any unilateral application of arbitrary restrictions on the
collection and distribution of remote sensing data purely on the
basis of exclusive national interests (a) is contrary to the princi-
ples of the 1986 U.N. Resolution on Remote Sensing, (b) seri-
ously impedes non-discriminatory access to satellite imagery
even for peaceful civilian and commercial purposes and peace-

commercial remote sensing satellites. The following is one of the several principles that
guided the Canadian Government in the drafting and adoption of the law to regulate the
distribution of sateilite imagery by the Canadian remote sensing satellite operator,

The Government of Canada reserves the right to ..

(12) Make available to the governmenst of any country, including Canada, data
acquired by its system concerning the territory under the jurisdiction of such a
government (sensed State) in accordance with -the United Nations
A/RES/41/65 Principles Relating to Remote Sensing of the Earth from Space.
However, such data shall not be provided to the sensed State if its uncon-
trolled release is determined to be detrimental to Canada’s national security
and foreign affairs interests.

Press Release, Foreign Affairs and International Trade Canada, Canada to Control
Imaging Satellites, No. 134, (June 9, 1999). “As modern remote sensing satellites can
produce imagery whose guality approaches that obtained from specialized intelligence
satellites, we must ensure that the data produced by Canadian satellites cannot be used
to the detriment of our national security and that of our allies”. Id.

** Remote Sensing Space Act, 2005 Statutes of Canada, ch. 45. On 23 November
2004, the Canadian Minister of Foreign Affairs, presented to the lower house of Parlia-
ment {House of Commons) Bill C-25; An Act governing the operation of remote sensing
space systems. Bill C-25: An Act Governing the Operation of Remote Sensing Space
Systems, (Dec. 20, 2004), avoilable af http/ferww.parl.ge.ca’common/Bills_Is.asp?
lang=E&ls=c25&source=library_prb&Parl=-38&Ses=1 (last visited July 10, 2008).

This enactment regulates remote sensing space systems to ensure that their
operation is neither injurious to national security, to the defense of Canada, to
the safety of Canadian Forces or to Canada’s conduct of international relations
nor inconsistent with Canada’s international obligations. In order to accom-
plish this, the enactment establishes a licensing regime for remote sensing
space systems and provides for restrictions on the distribution of data gath-
ered by means of them. In addition, the enactment gives special powers to the
Government of Canada concerning priority access to remote sensing services
and the interruption of such services.
Minister of Foreign Affairs, University of British Columbia Government Relations,
http/fwww.governmentrelations.ubc.cafinformed/ian2005/toknow.hitml (ast visited July
10, 2006).
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keeping missions, and (c) consequently goes against the global
public interest in outer space. Moreover, because of a close affin-
ity between the civilian uses of remote sensing satellites and
military reconnaissance,’™ there is a strong possibility that
these satellites could become the first targets for anti-satellite
strikes not only during actual war or crisis but also in anticipa-
tion of hostilities. Therefore, it is suggested that an interna-
tional legally binding agreement supplementing the U.N. Reso-
lution on Remote Sensing be concluded in order (i) to ensure the
ready and non-discriminatory access to satellite imagery in all
forms for civilian, commercial, and peace-keeping purposes, and
(ii) to prohibit the use of any force against all remote sensing
satellites that are operating in accordance with international
law. ‘ :

D. Satellite Navigation Services

Navigational satellites are invaluable tools for both military
and civiian uses, particularly in transportation, telecommuni-
cations, agriculture, and disaster management. Satellite-based
navigation systems are becoming an important economic space
application. According to a European Union document, “demand
for satellite navigation services and derived products around the

world is growing at a rapid 25% a year and could reach €275
[billion] by 2020, in the process creating 100,000 skilled jobs.”"™
The U.S. operates a navigational satellite system known as
the Global Positioning System (GPS), owned and controlled by
its military establishment. Similarly, Russia operates its
GLONASS system, which was also designed for military pur-
poses. Both these countries have allowed their systems to be
used free of charge for civilian purposes but their respective

' General Richard B. Myers wrote, “The proliferation of near real-time, militarily-
significant imagery is a major concern for us, a concern that would have to be magnified
in times of erisis. The debate over distribution of commercial imagery during periods of
national crisis is an issue that will take on increasing importance.” Richard B. Myers,
Moving towards a Transparent Battlespace, DEF. REV. MAG. (1999),

¥ Commission White Paper on Space: ¢ New Eurcpean Frontier for an Expanding
Urion, at 10, COM (2003) 673 final (Nov. 11, 2003), http/fwww.shf
admin.ch/htm/services/publikationen/international/ravmfahri/whitepaper-e pdf (last
visited July 10, 2006). ’
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armed forces retain exclusive control over them.”™ Because of
the technological superiority and marketing capability of the
U.S., GPS is being used for various civilian applications glob-
ally. In order not to depend upon GPS or GLONASS, the Euro-
pean Commission proposed in February 1999 the creation of a
. European independent satellite-based navigation system,
known as Gualileo, to be operated for civilian and commercial
purposes.

From the outset, the U.S. has opposed the creation of Gali-
leo, insisting that this system will pose a threat to U.S. security,
could interfere with military uses of GPS, and would be an un-
necessary duplication of GPS."™ The U.S. also opposed in the
International Telecommunication Union the use of certain radio
frequencies by the Galileo system. In fact, the U.S. opposition
was s0 intense and persistent that in 2002 the spokesperson for
Galileo “declared that under the strain of American pressure,
‘Galileo is almost dead.” ™ The underlining reasons for the

-American hostility toward Galileo, according to several indi-
viduals, were the loss of American monopoly on satellite naviga-
tion and the loss of hundreds of millions of dollars that its com-
panies earn by selling the GPS-related receivers to users around
the world."™

% International Civil Aviation Organization, Council, Final Report on the Work of
the Secretariat Study Group on the Legal Aspects of CNS/ATM Systems, ICAO Doc. No.
C-WPp/12197 (Feb. 17, 2004), Attachment B (Exchange of Letters Between ICAQ and the
United States of Concerning GPS), Attachment C (Exchange of Letters Between ICAO
and Russian Federation Concerning GLONASS). - ’

¥ Galileo: Issues Still To Be Solved Before Agreement With The U. 5., SPACE Damy,
Feb. 9, 2004, http://www.spacedaily.com/news/gps-euro-04a.html (last wsxted July 10,
2006). On 1 December 2001, the U.S. Deputy Secretary for Defense, Paul Wolfowitz,
expressed his concerns to the Buropeans about the “security rdmifications for future
NATO operations if the European Union proceeds with Galileo satellite navigation ser-
vices that would overlay spectrum of the global positioning system (GPS) military M-
code signals” US Warns EU About Galileo’s Possible Military Conflicts, SPACE DAILY
Dec. 18, 2001, hitp:/fwww. spacedaﬂy com/news/gps-euro-01g.html (last visited July 10,
20086).

- ™ Tan Sample, Europe and US clash on satellite system, THE GUARDIAN, Deec. 8,
2008, httpfwww. guardian.co.uk/uk_news/story/0,3604,1102126,00.him] (last visited
June 30, 2008).

¥ “[Tn 1986 a GPS locator [receiver] of common precision cost US$50,000, and one
with high precision US$100,000. Today a locator of a cell-phone size costs no more than
US$2,000, and a high-precision locator only US$30,000. How much profit- American
corporations have carried off is imaginable.” China Joins EU Space Program To Break
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After four years of intense negotiations between the E.U.
and the U.S., an agreement on major issues, including interop-
erability of both the systems, was reached in February 2004.”
The agreement became possible only when “the Europeans
agreed to change the modulation of Galileo signals intended for
government use so they would not disrupt encrypted GPS sig-
nals to be used by the U.S. military and NATO.”™ According to
Loyola de Palacio, the European Commission Vice President,
“[tlhis agreement will allow all users to use both systems in a
complementary way with the same receiver. ... It recognizes
both sides as equal partners and creates the optimal conditions
for the development of the European system, fully independent
and compatible and redundant to the American GPS.”® Al-
though several legal and procedural issues related to national
security remain to be addressed, it is important to note that this
agreement allows non-discriminatory access by all as required
by the WTO rules related to trade in satellite navigation goods’

“and services. In other words, Galileo will be an independent and
open system to be used by all interested States for civilian and
commercial purposes.

The European States have managed to take decisive and
important policy decisions that will have significant implica-
tions for global space exploration and use. The Galileo system
will not only benefit 450 million people in Europe, but will also
serve a global market. Perhaps a more important decision of the
European States is to open this system not only for use but also -
for financial (and possibly managerial) participation by other
States. The world’s two most populated nations, China and In-
dia, have already committed to invest €200 million and €300
million respectively.” Canada as well as Israel (with its €20-50

US GPS Monopoly, SPACE DAILY, Sept. 27, 2008, http://www_spacedaily.com/news/gps-
08zc.html (last vigited June 30, 2006).

¥ European Commission, EU and US reach agreement on GALILEQ, Mar. 9, 2004,
http:ffec.europa.ew/comm/space/news/farticle 781 en html (last visited July 10, 2006).

® «J8, EU sign agreement on satellites,” SPACE DAILY, June 26, 2004,
hitp/Awww.spacedaily.com/2004/040626094838 jljplzlh htm] (ast visited July 10, 20086).

160 Id.

' See, Europe Helps China Setup Satellite Navigation Center, SPACE DAILY, Sept.
19, 2003, hitp/fwww.spacedaily.com/mews/gps-03x.html (last visited June 30, 2006);
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million) will also participate in the system.”® The Russians have
agreed to launch the first two Galileo experimental satellites.””
Such wide international participation cannot be expected either
from the U.S. GPS or Russian GLONASS systems because of
their ownership and control by their respective military estab-
lishments, whose primary responsibilities are to actively sup-
port the strategic positions of their governments.'*

The Galileo system, which will consist of 30 satellites, will.
become operational in 2008 at a cost of approximately €3.5 bil-
lion. This joint undertaking of the European Union and the ESA
will also be jointly owned by the public and private sectors and

managed by a civilian body. Financial participation by countries
like China and India and eventual use of the Galileo by hun-
dreds of millions of their citizens could undoubtedly make the
system financially viable and self-sustaining. '

Galileo could serve as a precedent for further expansion of
economic and eventual political ties with other States. One can
see the emergence of a multi-polar world (to counterbalance the
hegemony of a single superpower). China is already considered
a “strategic partner” of the European Union as bilateral trade
between them has grown to €134.8 billion a year, and they “now

China signs agreement with EU on Galileo project, SPACE DALy, Oct. 30, 2003,
http:/fwww.spacedaily,com/2003/ 031030124730, ppien2mag.htm] (last visited June 30,
2006); China Tests European Safellite Positioning System, SPACE DAILY, Jan. 19, 2004,
http:/fwww.spacedaily.com/mews/gps-04f html (last visited June 30, 2008); and India to
Invest in QGulileo salellite project: EU, SPACE DAILY, Oct. 30, 2003, http//
www.spacedaily.com/2003/031030141843.79tqo 7 0. htm! (last visited June 30, 2006).

¥ Israel signs up to European satellite project, SPACE DaILy, Mar, 17, 2004,
http://www.spacedaily.com/2004/040317190214.phid3q06.htm] {last visited June 30,
2008). See also, European Commission, EU and Israel GALILEQ agreement, Mar. 22,
2004, http:fec.europa.ew/comm/space/news/article_783_en.himl (last visited July 10,
2008),

'® Russians To Launch First Two Of EUs Galileo GPS Satellites, SPACE DAILY, Mar.
3, 2004, http://www.spacedaily.com/mews/gps-04v.hitm! (last visited July 10, 2006).

® According to a U.S. Air Force Document, “The United States could attack
Europe’s planned network of global positioning satellites if it was used by a hostile
power such as China.” US Could Shoot Down Euro GPS Satellites If Used By China In
Wartime: Report, SPACE DAILY, Oct. 24, 2004, hitp//'www.spacedaily.com/news/milspace-
O4ze.himl] (last visited June 30, 2006),
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have become each other’s second largest trading partners.™®
Important implications of this initiative of the European States
will be to enhance development of space science and industrial
capability in Europe, to provide civilian and commercial satel-
lite navigation services on a world-wide basis, and to implement
global public interest in outer space.

E. Military Uses and Weaponization of Space

Article IV of the Outer Space Treaty deals with certain
military uses of outer space and celestial bodies.” The Article
contains a specific prohibition against “placing in orbit around
the Earth any objects carrying nuclear weapons or any other
kinds of weapons of mass destruction.” The Article does not,
however, prohibit the military use of outer space per se. Neither
does it ban anti-satellite (ASAT) or space-based ballistic missile
defense (BMD) systems, provided they do not carry “nuclear
weapons” or “weapons of mass destruction.”

The United States and the Soviet Union have historically .
relied exclusively on Article IV of the Outer Space Treaty to de-
termine the legality of space weapons and to argue that ASAT
and BMD are lawful. The interpretation of Article IV has essen-
tially centered on the meaning of the term “peaceful uses” as
employed in the Treaty. For a long time, there had been two
schools of thought on this issue: the Soviet Union insisted that
“peaceful” means “non-military,” while the U.S. maintained that

% See, China, EU Developing “Mature Parinership”, SPACE DALY, May 5, 2004,
http:/fwww.spacedaily. com/mews/china-04zb.himl (last vigited June 30, 2006).
" Article IV of the Quter Space Treaty provides that:

States Parties to the Treaty undertake not to place in orbit around the Earth
any objects carrying nuclear weapons or any other kinds of weapons of mass
destruction, install such weapons on celestial bodies, or station such weapons
in outer space in any other manner. The Moon and other celestial bodies shall
be used by all States Parties to the Treaty exclusively for peaceful purposes.
The establishment of military bases, installations and fortifications, the test-
ing of any type of weapons and the conduct of military maneuvers on celestial
bodies shall be forbidden. The use of military personnel for scientific research
or for any other peaceful purposes shall not be prohibited. The use of any
equipment or facility necessary for peaceful exploration of the Moon and other
celestial bodies shall also not be prohibited.

OQuter Space Treaty, supra note 1, at art. IV,
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the term should be understood to include “civilian” and “mili-
tary non-aggressive.” Eventually, the U.S. view prevailed de
facto and the controversy ended, at least in regards to the types
of space-based military support activities that were prevalent at
the time."”

One may see China’s current position as puzzling. On the
one hand, the Chinese believe that the Outer Space Treaty has
a “loophole” such that anything not explicitly prohibited by Arti--
cle IV is seemed to be permitted; therefore, a new agreement is
needed, On the other hand, China asserts that expanded mili-
tary uses of outer space are inconsistent with the principles of
the Treaty and thus could be declared illegal since the principles
are embedded in the operative text."™ In fact, there is no incon-
sistency in these two statements. As discussed below,'® Article
IV was actually designed to be limited in its coverage of nuclear
weapens and other WMD in outer space and thus its lacunae
need to be filled by a new agreement to supplement the Outer

167

According to the 2001 Rumsfeld Commission Report, “The U.S. and most other
nations interpret ‘peaceful’ to mean ‘mon-aggressive’; this comports with customary
international law allowing for routine military activities in outer space, as it does on the
high seas and in international airspace.” EXECUTIVE SUMMARY, REPORT OF THE
COMMISSION TO ASSESS UNITED. STATES NATIONAL SECURITY SPACE MANAGEMENT AND
ORGANIZATION 17, pursuant to Pub. L. 106-65, Jan. 11, 2001 [hereinafter REPORT OF THE
COMMISSION], http/fwww.defenselink mil/pubs/space20010111.pdf (ast visited July 10,
2006). The rationality of the American view on the term “peaceful” is doubtful. Vlasic
asserts that, “if ‘peaceful’ means ‘non-aggressive’ then it follows logically — and ab-
surdly — that all nuclear and chemical weapons are also ‘peaceful; as long as they are
not used for aggressive purpose.” Ivan Viasic, The Legal Aspects of Peaceful and Non-
Peaceful Uses of Outer Space, in PEACEFUL AND NON-PEACEFUL USES OF SPACE:
PROBLEMS OF DEFINITION FOR THE PREVENTION OF AN ARMS RACE 37, 45 (New York:
Taylor & Francis, Bhupendra Jasani, ed., 1991).

¥ On 19 May 2005, the Chinese Foreign Ministry spokesman Keng Quan stated:
“SBpace is our shared treasure and we have consistently maintained the need for the
peacefitl use of space so ds to benefit all of mankind. . . . We are opposed to the militari-
zation of outer space. We support preventive measures, including the adoption of inter-
national legal documents to guarantes the peaceful use of outer space.” China Says It
Opposes  Militarization Of Ouler Space, SPACE DAILY, May 19, 2005,
http://www.spacedaily.comfnews/milspace-05za.hf;m1 (last visited June 30, 2008) See
also, China Calls For Preventing Quter Space Arms Race, SPACE DALY, Aug. 27, 2004,
http/fwww spacedaily.com/mews/china-0dzzb html (last visited July 1, 2006); Press
Release, UN.,, China accepts “Five Ambassadors” Proposal on Prevention of an Arms
Race in OQuter Space as amended (Aug. 17, 2003),
http:/fwrww2.unog.ch/news2/documents/mewsen/dc0333e.him (last visited July 1, 2008).

*® See, infra, subsection “IILD. Space Militarization and Weaponization”.
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Space Treaty. At the same time the object of the Treaty has
been to assure peaceful uses of outer space for the benefit of all
and excessive milifarization that would damage the peaceful
utilization of outer space is contrary to the provisions of the
Outer Space Treaty.

The legality of excessive militarization and space weapons
must not be determined exclusively on the application and in-
terpretation of a single provision in Article IV of the Outer
Space Treaty. All provisions must be interpreted in conjunction
with other provisions, the Preamble of the Treaty, and its nego-
tiation and ratification history.”™ Ambassador Arthur Goldberg,
who had participated on behalf of the U.S. in the negotiation of
the Treaty in COPUQOS, in his testimony before the U.S. Sen-
ate’s Committee on Foreign Relations on the OQOuter Space
Treaty, had pointed out that “any document must be read in its
entirety, and you must take article I and read it in reference to
articles II, III, IV, the whole Treaty. You cannot isolate one sec-
tion and read it in isolation, and when you read it as a whole,
you get the meaning of the Treaty.”™" In his written statement
to the Senate, Ambassador Goldberg, referring to Article IV,
also said that, “Surely it is much better and definitely easier to
close the door to the arms race before it enters a new dimension,
than to attempt to root it out once it has become established.”™"
When welcoming the adoption of the Outer Space Treaty in
1967, then-U.S. President Lyndon Johnson hailed the Treaty as
“the most important arms control development since the limited
Test Ban Treaty of 1963.”™ Similarly, when submitting the
Treaty to the U.S. Senate, for its advice and consent, President
Johnson asserted that, now, “No one may use outer space or ce-
lestial bodies to begin war.”™ :

™ See, supra notes 4-12, and the accompanying text,

#t  STAFF REPORT, supra note 41, at 33.

™ The Quter Space Treaty: Hearings before the Comm. of Foreign Relations, U.S.
Senate, 90™ Cong. 148 (1967) (statement of Amb. Arthur J. Goldberg). :

"™ STAFF REPORT, supra note 41, at 16.

™ Letter of Transmittal to the Senate of the United States by President Lyndon
Johnson: Hearings before the Comm Of Foreign Relations, U1.S. Senate, 90° Cong. 105, at
107.
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The deployment, and not to mention use, of space weapons
of any kind, would in all likelihood lead to an arms race in outer
space and thus would be contrary (a) to Article III of the Outer
Space Treaty as such an arms race would threaten international
peace and security as well as international cooperation;'™ (b) to
the spirit and the letter of the Treaty as a whole, even though
not specifically the provisions of Article IV; and (c) consequently
to the global public interest in outer space. '

There is clear evidence that shows strong mternatmnal
support for such a broad interpretation of the Outer Space
Treaty. In a series of U.N. General Assembly resolutions, most
recently in 2004, member States of the international community
overwhelmingly reaffirmed the provisions of Articles III and IV
of the Treaty and urged all States to strive prevent an arms race
in outer space, to maintain international peace and security and
to promote international cooperation.’™ As at this time there
may not be any weapons in outer space, the international com-
munity, through the UN, should urgently take action to prevent
a weapons race in outer space. (For more discussion of this is-
sue, see infra subsection IIL.D.).

As noted above, starting in 1958 the U.N. General Assem-
bly through COPUOS initially addressed all matters related to
outer space. When the subject of excessive militarization of
space surfaced in the mid-1970s, several States started express-
ing their concerns. On the insistence of some States, particu-
larly the major space powers, the forum for discussion of mili-
tary uses then became the Conference on Disarmament (CD)
because of the close affinity between general arms controls ef-
forts and the utilization of outer space for military purposes.
Since progress continues to be stalemated in the CD on any sig-

" Article T of the Quter Space Treaty, provides that “States Parties to the Treaty
shall carry on activities in the exploration and use of outer space, including the Moon
and other celestial bodies, in accordance with international law, including the Charter of
the United Nations, in the interest of maintaining international peace and security and
promoting international co-operation and understanding.” Outer Space Treaty, supra
note 1, at art, IIT.

™ Prevention of an Arms Race in Outer Space, G.A. Res. 59/065, U.N. Doc.
A/RES/59/065 (Dec. 17, 2004). The Resolution was adopted by 178 votes in favor, none
against and with 4 abstentions (i.e., Haiti, Israel, Palau, and the United States). ’
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nificant arms control matters, it also remains dormant on outer
space issues. It is disheartening to note that while the UN.G.A.
keeps calling for action on this matter, the CD remains dead-
locked and the COPUOS is not “allowed” to deliberate this issue
because some States, especially some major space powers, be-
lieve that this body should only address non-military space is-
sues.

I11. FUTURE LEGAL REGIME FOR SPACE GOVERNANCE

It seems imperative that a discussion about the legal re-
gime for future space governance should commence with an as-
sessment of the law-making process and the forum (or fora) that
could be conducive to making the necessary progress.

A. International Space Law-making Process

The Outer Space Treaty was negotiated through the United
Nations, the sole political and representative body of the whole
international community. Although not specifically provided in
its Charter, the UN has been generally considered to have the
proper competence to consider legal issues arising from all outer
space activities. From the very advent of space age, the U.N.
General Assembly has assumed responsibility for all cuter space
matters and discharges it primarily through its Committee on
the Peaceful Uses of Outer Space.

The COPUOS was first established in 1958 as an ad hoc
Committee with eighteen member States. A year later it was
reestablished as a permanent body and its membership has
since been increased periodically to the present number of sixty-
seven.'” The membership of COPUOS is based on the principle

¥ Member States (67) of the COPOUS are: Albania, Algeria, Argentina, Australia,
Austria, Belgium, Benin, Brazil, Bulgaria, Burkina Faso, Cameroon, Canada, Chad,
Chile, China, Colombia, Cuba, Czech Republic, Ecuador, Egypt, France, Hungary, Ger-
many, Greece, India, Indonesia, Iran, Irag, Italy, Japan, Kazakhstan, Kenya, Lebanon,
Malaysia, Mexico, Mongolia, Morocco, Netherlands, Nicaraguna, Niger, Nigeria, Paki-
stan, Peru, Philippines, Poland, Portugal, Republic of Korea, Romania, the Russian
Federation, Saudi Arabia, Senegal, Sierra Leone, Slovakia, South Africa, Spain, Sudan,
Sweden, Syrian Arab Republic, Turkey, the United Kingdom of Great Britain and
Northern Ireland, the United States of America, Ukraine, Urngunay, Venezuela and Viet
Nam. International Cooperation in the Peaceful Uses of Outer Space, G.A. Res. 57/116,
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of equitable representation of developed and developing coun-
tries, space powers and non-space powers, and from all the re-
gions of the world. The COPUQCS functions through its two Sub-
committees, the Scientific and Technical Subcommittee and the
Legal Subcommittee. The Legal Subcommittee drafts treaties
and agreements regarding outer space and presents them to the
General Assembly. The General Assembly, in turn, adopts them
as resolutions and recommends them for signature and ratifica-
tion by its member States.'™

Both the COPUOS and its Subcommittees make decisions
on the basis of an informal rule of consensus. In practice, the
process of law-making has largely been geared to the desires of
the former Soviet Union and the United States. Despite the in-
fluential presence of the super-powers in COPUOS, other States
have played a part in the formulation of the international space
regime, but their views could not prevail, nor could the super-
powers gain everything they wanted, without the consent of
other member States of the COPUOS."™

The consensus rule was adopted in 1962 in order to satisfy
the concerns of certain States particularly the Soviet bloc coun-
tries, which feared their views might be ignored when impor-
tant decisions would be made by vote."™ Adoption of the consen-
sus rule ensured that the decision-making process in the
COPUOS would be fair to all member States.

T.N. Doc. A/RES/57/116 (Dec. 11, 2002), adopted without a vote. Libya and Thailand
were added by G.A Res. 59/1186, para. 44 (Jan. 25, 2005).

¥ According to Jasentuliyana; “The process of drafting [international agreements] is
necessarily detailed, laborious, and time-consuming, invelving formal statements of
position, general discussions, defailed negotiations, editorial review, and most impor-
tant, numerous informal consultations which allow delegations to make compromises
without having to formally depart from stated positions.” Nandasirl Jasentuliyana, The
Lawmaking Process in the United Nations, in SPACE LAW: DEVELOPMENT AND SCOFPE 33
(Praeger Publishers, 1992).
'™ For detailed discussions, see id.; Ram Jakhu, Developing Countries and the Fun-
damental Principles of International Space Law, in Wolfgang Abendroth & Rafael
Gutiérrez Girardott, NEW DIRECTIONS IN INTERNATIONAL LAW 351-373 (Frankfurt; New
York : Campus Verlag, 1982).

®  Aftor serious and lengthy discussions amongst the member States with respect to
the procedure. for decision making in the COPUOS, on 19th March 1962 the Chairman
of the COPUOS announced that “The Committee and its subcommittees [would] conduct
the Committee’s work in such a way that the Committee will be able to reach agreement
on its work without need for voting.” (On file with author).
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The consensus rule worked relatively well in the past, as
five treaties and three resolutions on major space law issues
were successfully drafted and adopted, the only exception being -
the 1982 Resolution on the Direct Television Broadcasting via -
Satellite, which was drafted by the COPUOS and adopted
through a U.N.G.A. resolution by a majority vote.” However, in
recent years the rule has become controversial. The increase in
membership of the COPUOS seems to have made the process of
law-making more difficult. It is said that this rule (i) retards
reaching decisions; (i) results in the adoption of vague (com-
promised) wording in the text of treaties and resolutions; and
(iii) prevents important issues being placed on the agenda of the
Legal Subcommittee. Since the adoption of the Moon Agreement
in 1979,' not a single new space law treaty has been drafted by
the Legal Subcommittee. Several important items have been
proposed for inclusion in its agenda, but to no avail. These items
related to: (i) commercial aspects of space activities (intellectual
property, insurance and liability); (ii) legal control of space de-
bris; (iii) comparative review of international space law and in-
ternational environmental law; (iv) improvements in the Regis-
tration Convention; (v) militarization and weaponization of
outer space; and (vi) the drafting of a single comprehensive
space treaty. All these issues are important to all States (both
space and non-space powers) but have not been accepted for dis-
cussion in the Legal Subcommittee. On the other hand, the
COPUOS agreed in 2001 to add to the agenda of the Legal Sub-
committee an item relating to the Draft Convention of Unidroit
on International Interests in Mobile Equipment'™ — an issue
important only to a limited number of States. According to some
States that participated in the IV Space Conference of the
Americas (in Cartagena, Colombia, 14-17 May 2002), the law-
making process in the Legal Subcommittee has reached a stage

¥ Principles Governing the Use by States of Artificial Earth Satellites for Interna-
tional Direct Television Broadcasting, G.A. Res. 37/92, U.N. Doe. A/RES/37/92 (Dec. 10,
1982).

¥ Moon Agreement, supra note 2.

¥ Report of the Legal Subcommittee on its Fortieth Session, Held in Vienna from 2
to 12 April 2001, G.A. A/AC.105/763 {Apr. 24, 2001) Thercinafter Report of the Legal
Subeommaittee].
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of serious crisis. A very small minority of powerful States is mo-
nopolizing decision-making in COPUOS using the requirement
of consensus as a veto power. The current rule of decision-
making in COPUOS clearly needs to be changed to make the
Committee more efficient and effective in its international space
law-making efforts.

It is also disheartening to note that since 1979 the
COPUOS has avoided the drafting of binding agreements and
preferred to adopt non-binding resolutions. This approach is
favored by some States on the grounds that it is easier to agree
upon resolutions than on binding treaties. However, as we have
seen in the cases of the 1961 Resolution on Satellite Telecom-
munications™ and the 1986 Resolution on Remote Sensing,™
some States do not hesitate to adopt national regulations or
take other actions that are contrary to the provisions of these
Resolutions. ' :

In this regard, a recent development in negotiating an im-
portant treaty may be noted. When the negotiations of the Con-
vention on the Prehibition of the Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and on their Destruction
(hereinafter, Anti-Personnel Mines Convention)™® were failing,
Canada challenged the international community to negotiate in
earnest and sign a treaty by December 1997. This initiative,
which became known as the “Ottawa Process,” included a strong
commitment by the like-minded States to proceed with the ne-
gotiations and not to be discouraged by the fact that major
States, especially the U.S. and the Russian Federation, were not
interested in participating in the negotiation. Today, irrespec-
tive of the fact that the U.S. and the Russian Federation are not
parties to the Landmines Convention, this treaty is considered
be a great success as about 150 States have signed or ratified

™ See, supra subsection “ILB, Satellite Commumnications”.

" As discussed in supre subsection “T1.C. Satellite Remote Sensing”.

*  Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and. on their Destruction, Sept. 18; 1997 [hereinafter Anti-
Personnel Mines Convention], evailable at . http//www.un.org/millennivm/Aaw/xxvi-
22 htm (last visited July 12, 2008).
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it.”" Influenced by strong support for this the Convention, sev-
eral non-signatory States have recently declared their unilateral
moratoriums on the use, production, stockpiling, and transfer of -
anti-personnel mines. Admitting that the issues related to
landmines and outer space activities are not similar, perhaps,
the precedent of “Ottawa Process” could be used to deal with
some specific and urgent space-related issues.'®

B. Boundary between Air Space and Outer Space

The question of the boundary between air space and outer
space is one of the oldest still-unresolved items on the agenda of
the Legal Subcommittee of COPUOS."™ While a majority of
countries insist on the necessity of establishing such a bound-
ary, several other States, led by the U.S. and a few of its allies,
strongly object, claiming that the absence of a demarcation be-
tween air space and outer space has caused no problems up to
now. The proponents of establishing a boundary line point out
that since the legal regimes that govern air space and outer
space are utterly dissimilar, clear demarcation is necessary.
One advocate of this view stressed in the Legal Subcommittee of .
COPUOS that “definition and delimitation of outer space [are]
indispensable for member States to have a legal basis on which
to regulate their national territories and to resolve issues aris-

¥ The Anti-Personnel Mines Convention entered into force on 1 March 1999 and
there are about 150 ratifications, accessions, or approvals as of July 2006;
http/fwww.nines.ge.ca/convention-en.asp (last visited July 12, 2006). Jody Williams,
1997 Nobel Laureate for Peace, speaking about Canada’s challenge to negotiate a treaty
against anti-personnel landmines in one year, has stated, “While even the truly pro-ban
States at the October 1996 Ottawa meetings were horrified by the challenge, it was
precisely Canada’s willingness to step cutside of ‘normal’ diplomatic process which was
another key element in the success of the ban movement.” Foreign Affairs and Interna-
tional . Trade Canada, Canada’s Guide to the Global Ban on Landmines,
http/fwww.mines.ge.ca/IV/II_B-en.asp (last visited July 12, 2006). '

" Tor details, see Rebecca Johnson, Multilateral Approaches fto Preventing the
Weaponization of Spoce, 56 DISARMAMENT DIPL. (April 2001), hitp/iwww,
acronym.org.uk/dd/ dd56/56rej.him (last visited July 10, 2006). ’

' QOne of the items on the agenda of the Legal Subcommittee is: “Matters relating
to: (a) The definition and delimitation of outer space; (b) The character and utilization of
the geostationary orbit, including consideration of ways and means to ensure the ra-
tional and equitable use of the geostationary orbit without prejudice to the role of the
International Telecommunication Union.”
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ing from collisions that could occur between aerospace objects
and aircraft.”*

A similar problem in the Law of the Sea was resolved in the
1960s when a boundary was established between the territorial
sea and the high seas. This occurred after a number of States
began unilaterally extending the breadth of their territorial sea
to twelve miles, a practice that eventually was formalized in the
Law of the Sea Convention."' National initiatives might also
provide the impetus for international agreement on a clear air
space—outer space demarcation line. For example, Australia’s
1998 Space Activities Act,” which governs all launches above
100 kilometers, seems to recognize that outer space begins at
the altitude of 100 kilometers. The Australian view on the
height of the air space is similar to what the Soviet Union had
proposed at the 1979 Session of the Legal Subcommitiee of
COPUOS (and reiterated in 1983): “The boundary between
outer space and air space shall be established by agreement
among States at an altitude not exceeding 110 kilometers above
the sea level, and shall be legally confirmed by the conclusion of
an international legal instrument of a binding character.” In
this context it is also interesting to note that the recent launch
of the first privately funded aerospace vehicle, SpaceShipOne,
which “flew” up to an altitude of 100 km (62 miles), underscored
the fact that outer space possibly begins at the height of 100 km
above the Earth.'

183

Report of the Legal Subeommittee, supra note 183,

¥ Convention on the Law of the Sea, supra note 26, at art. 3.

*®  Space Activities Act 1998, § 8, Acts of Parliament of the Commonwealth of Aus-
tralia No. 23, s, 18{(e)(assented to Dec. 21, 1998). as amended in 2004. See also, National
Regulatory Régimes, http//www.spacelaw.com.aw/ content/reg in_australiahtm (last
visited July 12, 2006).

® UN Document A/AC. 105/C.2/1.,139 (Apr. 4, 1983},

¥ Private croft makes space history, BBC NEWS, June 21, 2004,
http:/news.bbe.co.uk/go/pr/fr//1/hi/sciftech/3811881.stm (last visited July 11, 2006);
Private space craft set for historic manned flight, SPACE DAILY, June 21, 2004,
http/fwww.spacedaily.com/ 2004/040621072911.5¢6t6hj4. him] (last visited July 11,
2006).
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C. Space Debris

At present, only about 6 to 7 percent of the 8,000 to 9,000
regularly tracked man-made space objects are operating satel-
lites, whereas the rest, 94 to 93 percent, are space debris.”
There have been several recorded close encounters with space
debris and one confirmed collision, in which the spent third
stage of Ariane Flight 16 collided with and destroyed the French
military micro-satellite CERISE on 24 July 1996.*° Due to rap-
idly increasing space debris, the use of outer space is steadily
becoming even more dangerous and expensive. Several studies -
conducted by various experts and organizations as well as the
views expressed in the COPUOS Scientific and Technical Sub-
committee show that the problem of space debris is serious.”
Such debris not only pose a threat to active satellites in the or-

¥ For details on space debris, see U.S. CONGRESS, OFFICE OF TECHNOLOGY
ASSESSMENT, ORBITING DEBRIS: A SPACE ENVIRONMENTAL PROBLEM, OTA-BP-ISC-72,
(Washington, D.C.: U.S. Govt. Print. Office, 1990; Walter Flury, Space Debris, 4(4)
PREPARING FOR THE FUTURE (Dec. 1994), awailable at hitp/fesapub.esrin.
esa.it'pffpffvdn4/ppfflunrd.htm (last visited July 11, 2006); Keeping Space Free Of De-
bris, SPACE DAILY, Nov. 27, 2003, hitp://www.spacedaily.com/news/debris-03a.htm! (last
vigited July 11, 20086); Alarm sysiem to help China’s first manned space shutile avoid
collisions, SPACE DALY, Aug. 11, 2003, http/~www.spacedaily.com/2003/
030811045619.px27s7gd himl (last visited July 11, 2008); Argentine authorities seeking
US help in identifying piece of space junk, SPACE DAILY, Jan. 21, 2004,
hitp:/fwww.spacedaily.com/2004/040121225802.g8r47dgk.html  (last visited July 11,
2006); Colombia gaze nervously skyweard, fearing shower from Ialian satellite, SPACE
Damy, April 26, 2003, htip/fwww.spacedaily.com/2003/030426162406.ntkbos42.html
(fast visited July 11, 20086); Note verbale dated 8 March 2001 from the Permanent Mis-
sion of Saudi Arabia to the United Nations (Vienna) addressed to the Secretary-General
{Notification of discovered space debris), U.N. Dec, A/AC.105/762 (Apr. 8, 2001); Insurers
fear-space junk” ltalian insurer Generali warns of debris at Venice space insurance con-
ference, Apr. 17, 1997, http//www.satobs.org/seesat/Apr-1997/0164.html (last visited
July 12, 2008); Eerth’s Growing Orbital Ring Of Machines and Debris, SPACE DALY,
May 14, 2001, httpv/www.spacedaily.com/news/debris-01b.himl (last visited July 11,
2006); Phillip D. Anz-Meador, Constellations Spewn Debris Rings Around Earth, SPACE
Da1Ly, Oct. 2000, htip:/fwww.spacedaily.com/news/debris-00d.htm] (last visited July 11,
2006).

¥ SPACE SECURITY INDEX 2004 4(Northview Press Ltd., Waterloo, 2005).

¥ “ITThe known and assessed population of debris is growing, and the probabilities
of potentially damaging collisions will consequently increaze.” TECHNICAL REFORT ON
SPACE DEBRIS BY THE SCIENTIFIC AND TECHNICAL SUBCOMMITTEE CF THE COMMITTEE ON
THE PEACEFUL USES OF OUTER SPACE, UN. Doec. A/AC.105/720, htip//sn-
eallisto jsc.nasa.gov/library/UN_Report_on_Space_Debris99.pdf (last visited July 12,
2006},
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bit but could also cause damage on the surface of the Earth if
they fall back to Earth. For example, the Soviet satellite
COSMOS 954 disintegrated in 1978 and scattered radioactive
debris over a large area in Northern Canada.'

The rationale for legal controls of space debris lies in the
strong possibility of serious damage to operating spacecraft as
the amount of debris is increasing rapidly. A collision of a piece
of space debris with an active military satellite, such as the
CERISE accident, during a period of high tension could have
very serious implications between the concerned States. To con-
trol and reduce these hazards, the major users of space should
take the initiative as their activities and assets in space are at
higher risk. Non-space powers should also be concerned; being
the latecomers in the use of outer space, they would bear the
heavier risks, particularly because of the presence of space de-
bris in the geostationary orbit. In that orbit, the possibility of
physical collisions between space debris and active satellites is
becoming serious, even though a large majority of countries do
not yet have a single satellite in that orbit.

A few States, including the U.S., have already started to
implement modest national space debris reduction policies.™
The space agencies of Canada, China, Europe, India, Russia,
and the U.S. have also been consulting with each other on this
issue through an informal group called the Inter-Agency Space
Debris Coordination Committee (IADC) and have adopted vol-
untary guidelines for mitigation of space. debris production.®
Such initiatives are useful in the short term, but the effective-

¥ See, Settlement of Claim between Canada and the Union of Soviet Socialist Re-
publics for Damage Caused by Cosmos 954, Canadian Department of External Affairs
Communique No. 27, released on Apr. 2, 1981, http://www jaxa.jp/jdaflibrary/space-
law/chapter_8/3-2-2-1_e html {last visited July 12, 2008).

¥ For details, see NASA, Policy to Limit Orbital Debris Generation, NASA Policy
Directive 8710.3 (1997); U.S. Department of Defense (United States Space Command -
USSPACECOM), Space Debris Policy USSPACECOM Regulation 57-2 (June 6, 1801);
Licensing of Private Remote Sensing Systems, supra note 80, at §§ 960.3 and 960.11;
Press Release, Federal Communications Commission, FCC opens proceeding regarding
mitigation of orbital debris, Mar. 14, 2002, http//www.fee.gov/Bureaus/International/
News_Releases/2002/nrin0204.html.

* Inter-Agency Space Debris Coordination Committee, IADC Space Debris Mitiga-
tion Guidelines, IADC-02-01 (Oct. 15, 2002), hitp//www.iadc-online. org/dncs _pub/IADC--
101502.Mit.Guidelines.pdf (1ast visited July 11, 2008).
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ness of national and even plurilateral regulatory initiatives
would be limited since a single major accident could create haz-
ards for space activities of all States. At the UN, the Scientific
and Technical Subcommittee of the COPUOS has been discuss-
ing the issue of space debris since 1994, Even after a decade of
deliberations, the Subcommittee did not achieve anything con-
crete except to agree “that member States, in particular space-
faring countries, should pay more attention to the problem of
collision of space objects, including those with nuclear power
sources on hoard, with space debris and to other aspects of space
debris, as well as its reentry into the atmosphere.”™" Several
States expressed the desire to endorse the TADC voluntary-
guidelines but no decision was taken. Such reluctance on the
part of States, especially the major space-faring-nations, in the
adoption of international legal rules (or even voluntary guide-
lines) to regulate space debris could be only due to the fact that
they have not been willing to accept any controls on their free-
dom of action.

Since the issue of space debris is not currently being ad-
dressed by the Legal Subcommittee of the COPUOS, it is sug-
gested that this item be placed on the agenda of the Subcommit-
tee with a view to drafting regulations to control this threat,
However, as a starting point the Legal Subcommittee should
basically endorse the guidelines that have already been drafted
by the IADC and later develop binding regulations. Uncon-
trolled growth of space debris can seriously harm and restrict
future use of outer space and thus is contrary to the global pub-
lic interest in outer space.

D. Space Militarization and Weaponization

Military satellites enhance the potential of virtually all
weapons systems. Early warning, meteorological, and naviga-
tion satellite systems provide efficient and reliable assistance to
modern weapons systems. The importance of satellites for mili-

*' Report of the Scientific and Technical Subcommittee on its forty-first session, UN
Doc. A/AC.105/823 (Mar. 8, 2004), at para. 89.
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tary operations in war was for the first time convincingly dem-
onstrated during the Gulf War in 1991.%%

During the 1980s and 90s, extensive technological efforts
and advances were made in the development of weapons to be
used in, to, and from space to attack satellites in orbit, missiles
and warheads in transit through space, and objects on the sur-
face of the Earth. Interest in the development of space weapons
has been increasing with (i) the growing dependence on space
assets for the operation of armed forces and terrestrial weapons,
and (ii) the adoption of new aggressive military doctrines.

The weaponization of space can take on a variety of forms:
first, there are space strike or orbital bombardment weapon sys-
tems. Second, there are anti-satellite (ASAT) weapon systems,
the sole purpose of which is to degrade, damage, or destroy
other satellites. Any country that can launch a satellite into or-
bit could have at least a rudimentary capability to destroy other
satellites, due to the high velocities encountered in orbit and the
inherent fragility of satellites. Finally, there are ballistic missile
defense (BMD) weapon systems. “Some variants of BMD sys-
tems may be based in outer space and be used to destroy incom-
ing ballistic missiles through the boost and mid-course phases of
their flight. Putative weapons, such as orbiting space-based la-
sers based on ‘exotic’ technologies or variants of conventionally-
armed and kinetic energy ‘kill - mechanism’ missile interceptors
may be capable of performing all three functions.”™”

¥ US General Richard B. Myers has expressed that “the successes of DESERT FOX
and, for that matter all future military operations, are directly linked to on-orbit assets
that are operated by my Component Commanders. ... Space capabilities are so integral
to successful operations that we will never again execute a contingency operation or war
plan without the benefit of the space-based systems providing weather, warning, navi-
gation, communication, and intellipence information.” Te Receive Testimony on Na-
tional Security Space Programs and Policies, in Review of the Defense Authorization
Request for Fiscal Year 2000 and the Future Years Defense Program: Hearing Before the
Senate Armed Services Comm. Strategic Forces Subcomm. on Military Space Pro-
grams, 107" Cong. (2000) (written testimony of U.S.AF General Richard B. Myers,
Commander-in-Chief, U.8. Space Command), http:/armed-services. senabe govl
statemnt/1999/990322rm.pdf (last visited July 13, 2008). :

" Foreign Affairs and Internatonal Trade Canada THE NON-WEAPONIZATION OF
OUTER SPACE, http://www.dfait-maeci.ge.ca/armsfouter3-en.asp#l (last visited July 11,
2006). See, A Primer on Ballistic Missile Defence: Information and backstory on ballis-
tic - missiles and ballistic missile defence,  hitp://www.mapleleafweh.com/
education/spotlight/issue_61/primer htm! (Iast visited Jun. 25, 2005):
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Recently, dramatic changes have occurred in the military
space doctrine of the U.S., which now includes (i) striving to
achieve space control and dommance, and (ii) the ab111ty to deny
the use of space to others.™

It seems that, perhaps relying on the obiter dictum of the
Lotus case, the U.S. Government believes that “[t]here is no
blanket prohibition in international law on placing or using
weapons in space, applying force from space to Earth or con-
ducting military operations in and through space.” However,
the fallacy of this position from the international law perspec-
tive is evident, not only because of inapplicability of the Lotus
decision to outer space activities,”™ but also in view of almost
unanimous rejection by the international community of this po-
sition, expressed most recently in the December 2004 U.N. Gen-
eral Assembly Resolution.”” The Resolution recalls “the obliga-
~ tion of all States to observe the provisions of the Charter of the
United Nations regarding the use or threat of use of force In
their international relations, including in their space activities.”

Placing weapons in outer space would pose a significant
threat to world peace as well as to civilian satellites and could
deny access to space in practice to all. According to the Cana-
dian Department of Foreign Affairs and International Trade:

In the long-term, US plans for ballistic missile defence involve using a “lay-

" system, with land, sea, and air platforms to shoot down incoming mis-
siles, Air and sea-based platforms (that will include use of special aireraft and
seacraft and associated weapons) would be positioned as close to the launch
site of an enemy missile as possible; the outgoing missile would be shot down.
shortly after launch. The ground-based system (such as the one currently be-
ing deployed) would intercept missiles — either when they are hurtling throngh
gpace, high in the Earth's atmosphere, or when the missile makes its final ap-
proach towards its target.

® For details, sce UNITED STATES SPACE COMMAND, VISION FOR 2020 (Feb. 1997),
httpfwww fas.org/epp/military/docops/usspac/vishook.pdf (last visited Jun. 25, 2006}
and THE WHITE HOUSE, THE NATIONAL SECURITY STRATEGY OF THE UNFTED STATES OF
AMERICA (Sept. 2002).

#5  REPORT OF THE COMMISSION, supra note 167.

#5  See, supra notes 24-29, and the accompanying text.

® Prevention of an arms race in outer space, UUN. GAOR, 58 Sess,, UN. Doc.
ARES/B8/36 (Jan. 8, 2004) adopted with 174 votes in favour, 4 against (i.e., Federated
States of Micronesia, Israel, Marshall Islands, United States of America), and no ab-
stention.
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The development, testing and deployment of space-based anti-
satellite and ballistic missile defence systems, in addition to
threatening the current peaceful uses of outer space, could also
extinguish the explicit right of use of outer space of any nation
in favour of implicit permission for its use by the first nation to
successfully deploy such weapons in ocuter space. Access to
outer space via space launch vehicles might then need to run a

gauntlet of orbiting space-based weapons.*”

While some States, including Australia, Japan, and the
U.K., support at least some aspects of the American BMD pro-
ject,” China and Russia have consistently been voicing their
concerns about the weaponization of space, which could in their
view trigger a space arms race.”’’ In addition, several European
nations, particularly Germany and France, remain “uncon-
vinced of [BMD’s] necessity.”" Canada has consistently opposed
all efforts to weaponize outer space, including space-based mis-
sile defense.” After lengthy internal policy discussions, Canada
decided on 24 February 2005 not to join the U.S, Ballistic Mis-
sile Defense system. Canada will continue working with the

™ THE NON-WEAPONIZATION OF QUTER SPACE, supra note 203.

™ See, Australic agrees to join US missile defense program, SPACE WAR, Dec. 4,
2003 http:/fwww.spacewar.com/2003/031204065649.Topikieg html (last visited July 11,
2006Y; Japan says it will join US missile defense system, SPACE WAR, Dec. 19, 2003,
http/fwww.spacewar,com/2003/031219025501.06sbwku.htm! (last visited July 11,
2006); Britain agrees to US missile defence request, CHANNEL NEWS ASIA
INTERNATIONAL, TFeb. 5, 2003, http/fwww.channelnewsasia.com/stories_archive/
eurcpe/view/31610/1 html {last vigited July 11, 2006).

™ Press Release, U.N., China and Russia Present New Contributions to Conference
on Banning Weapons in Outer Space (Aug. 26, 2004),
http:fwww2.unog.ch/news2/documents/newsen/de04033e.htm  (last visited July 11,
2006). See also, Peoples’ Republic of China & Russ. Fed., Possible Elements for a Future
International Legal Agreement on the Prevention of the Deployment of Weapons in Outer
Space, The Threat or Use of Force Against Quier Space Objects, Doc. No. CD/1679 (work-
ing paper, June 28, 2002); China slams US missile plan; other world reaction mixed,
SPACE DAILY, Feb. 6, 2001, http:/fwww.spacedaily.com/mews/
010502093735.1t160t52. htral (last visited July 11, 2006). '

™ D. Barrie, Rumsfeld Fails to Win Forezgn Ministers’ Support for NMD, SPACE
NEws, June 4, 2001, at 18.

" Canada’s former Foreign Affairs Minister John Manley said that Canada was
“unalterably opposed” to the American BMD, which “would be very destabilizing he-
cause it could provoke unpredictable responses.” Jeff Sallot, U.S. space arms plan draws
ire of Canada, THE GLOBE AND MAIL, July 26, 2001, at A 9.
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U.S. through NORAD for the defense of North America but will
not concentrate on missile defense.*” '

The probability of a space arms race is real and imminent.
The development and eventual deployment of an U.S. BMD sys-
tem or offensive space weapons would create more international
tensions because it is highly unlikely that the two major space
powers that the U.S. sees as its principal potential adversaries,
Russia and China, will let U.S. space “dominance” develop un-
challenged. In December 2004, the U.N. General Assembly rec-
ognized that “prevention of an arms race in outer space would
avert a grave danger for international peace and security.”™"
The General Assembly called upon “all States, in particular
those with major space capabilities, to contribute actively to the
objective of the peaceful use of outer space and of the prevention
of an arms race in outer space and to refrain from actions con-
trary to that objective and to the relevant existing treaties in
the interest of maintaining international peace and security and
promoting international cooperation.”™® However, as noted
above, the U.S, is of the opinion that international law contains
no prohibition against using conventional weapons in space or
applying force from space. For that reason, it is reluctant to dis-
cuss and negotiate any international treaty which might indi- .
rectly or even by implication compromise its position. The 2001
Rumsfeld Commission Report candidly expressed that, “[tlhe
U.S. must be cautious of agreements intended for one purpose
that, when added to a larger web of treaties or regulations, may
have the unintended consequences of restricting future activi-
ties in space.”™"*

Currently, as far as is known, there are no weapons in
outer space. However, at least one space power is making
~ preparations to use outer space for warfighting, dominance, and

¥ Canada Will Not Participate In US Missile Defence Program, SPACE WaR, Feb, 24,
2005, http://www.spacewar.com/mews/bmdo-05i.himl (last visited July 11, 2008}; Canada
wont  join  missile  defence  plan, CBC NEws, Feb. 24, 2005,
http:/fwww.cbe.calstory/canada/national/2005/02/24/missile-canada(50224 . htm] (last
visited July 11, 2006). :

*¢  Prevention of an Arms Race in Outer Space, supra note 176.

218 Id

¢ REPORT OF THE COMMISSION, supra note 167, at 17-18.
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control. The international community, through the U.N., must
take an urgent and concerted action to prevent a space arms
race before it is too late. A specific resolution on general princi-
ples should be drafted and adopted to clarify and strengthen
those already included in several treaties governing outer space,
particularly the Outer Space Treaty, in order to prevent an
arms race in outer space and to protect its peaceful uses for all
States. The proposed resolution should expressly and clearly
prohibit in time of peace any threat or use of force in and from
outer space. Article 3 (2) of the 1979 Moon Agreement contains
a useful precedent for such a prohibition.”” The negotiation for
the resolution should be undertaken by the Legal Subcommittee
of the COPUOS™* because the decade-long deliberations in the
Conference on Disarmament continue to remain deadlocked.
Eventually, the Conference could undertake the negotiation of
precise and detailed agreements implementing the principles
included in the resolution adopted by the COPUOS. It is the
right as well as the responsibility of the COPUOS to ensure that
outer space be used for truly peaceful purposes and to enhance
the global public interest in outer space for the benefit of all
mankind. _ '

E. Legal Regime for the Moon and Other Celestial Bodies™

The 1979 Moon Agreement that establishes a specific legal
regime (though applicable only to the States Parties to the
Agreement) for the Moon and other celestial bodies is the last of

®7 “Any threat or use of force or any other hostile act or threat of hostile act on the
moon is prohibited. It is likewise prohibited to use the Moon in order to commit any such
act or to engage in any such threat in relation to the Earth, the Moon, spaceeraft, the
personnel of spacecraft or man-made space objects.” Moon Agreement, supra note 2, at
art. 3.2.

™ We should keep in mind that Quter Space Treaty, negotiated though the -
COPUOS, was considered as an “imporfant arms control” treaty, see supra note 173 and
the accompanying text.

™ For a detailed discussion of this subject, see Ram Jakhu, Twenty Years of the
Moon Agreement: Space Law Challenges for Returning to the Moon, 54 ZEITSCHRIFT FUR
LUPT-UND WELTRAUMRECHT 243 {2005). The material in this subsection is taken from
that article but has been updated and adapted for the purpose of this article. The per-
mission to use this material has been received from ZEITSCHRIFT FUr LUFT-UND
WELTRAUMRECHT.
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the five international treaties that have been negotiated in the
Legal Subcommittee of the COPUOS. The most important and
innovative provision of this treaty deals with possible equitable
sharing of the benefits from the exploitation of the natural re-
sources of the Moon and other celestial bodies. Under Article 11
of the Agreement, the Moon, other celestial bodies, and their
natural resources are declared the “common heritage of man-
kind” (CHM). The concept of CHM was first proposed by Aldo
Armando Cocca, representative of Argentina, during the 1967
discussions in the Legal Subcommittee of the COPUOS. This
concept was later taken up by the Ambassador of Malta in the -
discussion on the equitable sharing of the resources of the high
seas and finally was included in the 1982 Convention on the
Law of the Sea. For the first time, the concept of CHM was
transformed into a principle of international law and was in-
‘cluded in the Moon Agreement in 1979. Under the Agreement,
an international régime needs to be established to govern the
exploitation of natural resources of the Moon. Such a regime
must include provisions relating to an “equitable sharing by all
States Parties in the benefits derived from those resources,
whereby the interests and needs of the developing countries, as -
well as the efforts of those countries which have contributed
either directly or indirectly to the exploration of the Moon, shall
be given special consideration.” This provision of the Moon
Agreement needs to be respected only after the establishment of
a detailed international regime (perhaps covering both a ex-
panded treaty and an organization), which is mandated at that
point in the future when the exploitation of the nafural re-
sources of the Moon would be “about to become feasible.” Before
the establishment of such a regime, the provisions of Article 6
(2) remain applicable. They state that:

In carrying out scientific investigations and in furtherance of
the provisions of this Agreement, the States Parties shall have
the right to collect on and remove from the Moon samples of its
mineral and other substances. Such samples shall remain at
the disposal of those States Parties which caused them to be

= Moon Agreement, supra note 2, at art. 11(7Xd).
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collected and may be used by them for scientific purposes.
States Parties shall have regard to the desirability of making a
portion of such samples available to other interested States
Parties and the infernational scientific community for scien-
tific investigation. States Parties may in the course of scientific
investigations also use mineral and other substances of the
Moonzzin quantities appropriate for the suppori of their mis-
. 1
sions.

Since this provision is supportive of private entities during
the period of explorations of natural resources of the Moon, one
should not read the Moon Agreement as being against private
initiatives, investment, and interests. Unfortunately, there ex-
ists some misinformation about the application of the Moon
Agreement, even in some official circles. For example, the U.S.
Army Space Reference Text on Space Policy and Law mentions
that the 1979 Moon Agreement “was signed by five countries
but not the United States or the Soviet Union. It states that the
Moon is a common heritage for all mankind which implies that
all nations would share equally in any benefits derived from
Moon exploration. If the U.S. signed this treaty it would be hard
to get private firms to invest in future Moon projects if they had
to divide the profits.” ' '

While the CHM is the most significant principle of the
Moon Agreement, it is also the most controversial one. It is gen-
erally believed that because of this principle the Moon Agree-
ment attracted only a limited number (i.e. eleven) of ratifica-
tions. However, the low number of ratifications has in fact been
primarily due to two other factors: first, the exploration of the
Moon has almost ended about thirty years ago; and second,
there is a general lack of interest in the international space re-

-~ Id. at art. 6(2) (emphasis added).

™ Space Division, HQ TRADOC, Space Policy and Law, in ARMY SPACE
REFERENCE TEXT, ch. 3, http//www.fas.org/spp/military/docops/armyfref_text/ -
chap3im htm (last visited J uly 11, 2006). Recommended changes should he submitted on
DA Form 2028 to: Commander, U.S. Army Training and Doctrine Command, ATTN:
ATCD-HS, Fort Monroe, VA 23651-5000. The purpose of this Reference Text is to pro-
vide information on space systems and their use as they relate to U.S. Army operations.
The intended users are U.S. Army commanders, staff officers and Noncommissioned
Officers, students attending Army courses of instruction and their instructors.
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gime, both in developing and developed countries. Nevertheless,
this situation may change once European States, China, India
and others succeed in launching their missions to the Moon.”
That development will dramatically alter the geopolitical per-
ception of the Moon and a global interest will grow for the de-
velopment of a legal regime to govern the Moon and other celes-
tial bodies. The 2004 American decision to resume exploration of
the Moon and to use its resources for missions to Mars has al-
ready rekindled interest in the politics and appropriate regula-
tory regime for these celestial bodies.” The recent ratification of
the Moon Agreement by Belgium on 29 June 2004 (effective on
29 July 2004) may be the start of a new trend in increased in-
terest in Moon exploration and the 1979 Moon Agreement.
Added interest in the Agreement is provided by the activities of
several private entities in the U.S. and other countries that are
“selling” pieces of land on the Moon.™ Irrespective of the fact
that such “selling” has no legal basis,™ global public interest in

2 Burope’s Moon mission blasts off, CNN.com, Sept. 28, 2003,
hitp/www.cnn.com/2003/TECH/space/09/28/moon.Jaunch/index html (last visited July
11, 2008); Europe’s lIlunar oadventure begins, BBC NEWS, Sept. 28, 2003,
http:/mews.bbe.co.uk/2/hi/science/nature/3136004 stm (last visited July 11, 2008); David
Whitehouse, China seis its sights on the Moon, BBC NEws, Dec. 3, 2003,
http:/mews.bbe.co.uk/2/hifscience/nature/3288043.stm (last visited July 11, 2006); China
Outiines 4 Scientific Goals For Moon Project, SPACE DAILY, Nov. 10, 2003,
http:/www.spacedaily. com/news/china-03zy html (last visited July 11, 2006); Wei Long,
Ching - Eyes Territorial Cleim Of Outer Space, SPACE Damy, Jan. 21, 2002,
http:fwww.spacedaily.com/news/china-02f html (last visited July 11, 2008); Indian
cabinet approves proposal for unmanned Moon mission, SPACE DAILY , Sep. 11, 2003,
http:/fwww.spacedaily.com/2003/030911164033.fm12qale htm] (last visited July 11,
2008); Unmanned Moon mission could cotapult India to global league: space chief,
SPACE DAILY, Apr. 29, 2003, hitp:/www.spacedaily.com/2003/030422012615.mjvka2be.
html (last visited July 11, 2006); Pratap Chakravarty, India Craves The Moon To Crown
Its Space Odyssey, SPACE DALY, Mar. 12, 2001, http//www.spacedaily.com/news/india-
00d.html (last visited July 11, 2006).

™ Bush proposel to send man to Mars, BBC NEWS, Jan.9, 2004),

" http:/mews.bbe.co.uk/2/hi/science/nature/338153 1. stm#text (last visited July 11, 2008);
Bush unveils vision for Moon and beyond: President seeks $1 billion more in NASA fund-
ing, CNN.cOM, dJan. 14, 2004, http/www.cnn.com/2004/TECH/space/01/14/
bush.gpace/index.hitml (last visited July 11, 20086).

# Richard Stenger, Prime lunar real estate for sale - but hurry, CNN.coM, Nov. 20,
2000, http:/arww.con.com/2000/ TECH/space/11/20/lunar. land/index html (last visited
July 11, 20086).

¥ See International Institute of Space Law, Statement by the Board of Directors Of
the International Institute of Space Law (IISL) On Claims to Property Rights Regarding
The Moon and Other Celestial Bodies, 2004 [hereinafter Statement by TISL Board],
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outer space necessitates that clear rules must be established
both at international and national levels. _

It is impossible to predict whether the nature and scope of
the future regime governing activities on the Moon will be based
exclusively on the current Moon Agreement or on a new agree-
ment. Whatever the substance of the future lunar regime, it
should include the principle of CHM. If the principle of CHM
could be retained in the Law of the Sea Convention, there is no
logical reason for excluding this principle from the future legal
regime to govern the exploitation of the natural resources of the
Moon and other celestial bodies.

The Moon Agreement has incorporated global public inter-
est in the exploration and use of the Moon and certainly con-
tains a “balance of interests” of the space powers (which would
be engaged in the exploration and eventual exploitation of natu-
ral resources of Moon) and those of the rest of the international
community. Therefore, all States should ratify the Moon
Agreement as soon as possible.

F. Comprehensive Space Treaty

An informal proposal has been before the Legal Subcommit-
tee of the COPUOS recommending the drafting of a single com-
prehensive outer space convention. China, Greece, and the Rus-
sian Federation have submitted a working paper to that effect.”

http:/fwww.iafastro-iisl.com/additional%20pages/ Statement_Moon. htm (last visited July

11, 2008):
according to international law, and pursuant to Article VI [of the Quter Space
Treatyl, the activities of non-governmental entities (private parties) are na-
tional activities. The prohibition of national appropriation by Article II thus
includes appropriation by non-governmental entities (i.e., private entities
whether individuals or corporations) since that would be a national activity,
The prohibition of national appropriation alse precludes the application of any
national legislation on a territorial basis to validate a “private claim.” Hence,
it is not sufficient for sellers of lunar deeds to point to national law, or the si-
lence of national authorities, to justify their ostensible claims, The sellers of
such deeds are unable to acquire legal title to their claims, Accordingly, the
deeds they sell have no legal value or significance, and convey no recognized
rights whatsoever.

Id.
- ¥ U.N. Doc. A/AC.105/C.2/L.236 (2002).
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This is an interesting initiative and it merits serious considera-
tion. The main purpose of existing space treaties has been to
establish fundamental legal principles to govern the space ac-
tivities of the States. In general, however, these treaties have
become outdated due to changes in the global geopolitical situa-
tion and are inadequate to address the challenges posed by in-
creases in the variety of space activities, especially those that
are being undertaken for commercial purposes. They need to be
updated. It would be in the interest of all States that the gen-
eral principles of space law, scattered throughout five treaties,
be transformed into a single, consistent, modern, and compre-
hensive legal document to enhance inclusive global public inter-
est and to promote responsible uses of outer space. However, the
conclusion of a comprehensive space treaty unfortunately might
be considered politically risky at this stage. Some States, par- -
ticularly those with major space capabilities, might use negotia-
tions over the text of a new agreement to weaken some of the
key provisions of the Outer Space Treaty, including those that
create global public interest in outer space.

The adoption by the COPUOS of an additional Protocol to
the Outer Space Treaty may be an option since it would need to
be ratified by only the interested States and not all States Par-
ties to the Quter Space Treaty. Such protocol should include (1)
the fundamental legal principles (particularly those that estab-
lish the global public interest) that have already been adopted;
(2) clear rules of law that would govern all space activities, in-
cluding those undertaken by private entities and covering issues
related to space debris, intellectual property rights, ete.; (3) un-
ambiguous definitions of the terms used; (4} an efficient dispute
settlement mechanism; and (5) sufficient provisions for the pro-
tocol’s amendment.

CONCLUSION

From the beginning of the space age the international
community unambiguously recognized global public interest in
outer space. This involves the obligation of each State to ex-
plore and use outer space and celestial bodies for the benefit
and interests of all countries, which accords supremacy for the
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inclusive inferests of the international community over exclu-
sive rights of individual States. It also entails the right of each
State to explore and use outer space and celestial bodies for
peaceful purposes, without diserimination of any kind or appro-
priation by any means. However, due to a lack of sufficiently
and precisely -developed international law to protect and en-
hance global public interest in outer space, some States have
started adopting national laws and policies to promote their ex-
clusive national benefits and are thereby jeopardizing the inclu-
sive interest of the international community. Freedom of use is
being considered as a license for abuse. Unilateral and exclusive
space policies pursued and activities undertaken by some States
are being rationalized under the principle of (unfettered) free-
dom of use, without due regard to the corresponding interests of
other States. Recent insistence by certain States on arbitrary
interpretation of the provisions of the Outer Space Treaty
(which establishes global public interest in outer space) poses
serious challenges to the current international legal order of
outer space and creates grave barriers to the further develop-
ment of international space law. ' '

The Outer Space Treaty, which achieves a fair balance of
interests among space powers and non-space powers by inten-
tionally incorporating numerous innovative legal principles, is
not only an international agreement of high importance (as the
constitution of outer space) establishing rule of law in outer
space, but also a manifesto of genuine expectations of all seg-
ments of mankind. It is therefore imperative that not only the
letter but also the spirit of the Treaty govern space activities of
States. Activities contrary to both the spirit and letter of the
Treaty would shatter the belief in the rule of law and in the in-
ternational democratic law-making process.

The United Nations’s COPUOS is the appropriate place to
tackle most space-related problems but progress in the Commit-
tee is being blocked by the consensus rule. That rule must not
be considered sacrosanct, especially when the interests of hu-
mankind are at stake. Like-minded nations should become more
actively engaged in COPUOS, preferably with the support of
major space powers, or even without them if it becomes neces-
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sary, to pursue policy and regulatory initiatives on matters of
importance to them and other States.

Current international space law consists mainly of general
principles. Therefore, sometimes it is difficult to determine if
any particular action, or a series of actions, of a State is in viola-
tion of any specific provision of an international space treaty,
though that action may be contrary to the these general legal
principles. In certain cases or situations, there may not appear
to be a specific dispute that needs to be resolved through the
formal legal means of international dispute settlement. In addi-
tion, States that are adversely affected by such actions may feel .
reluctant to bring that matter before a formal judicial tribunal
because of polifical, financial, or other reasons. At the same
time, there is no independent and international expert body
that could adjudge the actions of States with respect to the ex-
ploration and use of outer space. Therefore, an independent in-
ternational space law tribunal or panel — which may be desig- "
nated as the International Commission of Space Jurists, or ICS.J
— should be established with the mandate to express its opin-
ions on specific matters referred to it by any national or interna-
tional public or private entity.”” The proposed tribunal could be
created on the same model as the International Commission of
Jurists™ or any other similar international independent panel
of legal experts. The opinions of such a tribunal would be avail-
able for use by the States members of the Legal Subcommittee
of the COPUOS and thus will have extensive persuasive value
and impact on the further development of international space
law. This process could also help in protecting and promoting

* In this regard, the recent drafting by the Board of the IISL of a Statement on the
Property Rights on the Moon, is a valuable step in the right direction. Sez Statement by
IISL Board, supra note 226.

™ “The International Commission of Jurists is comprised of sixty lawyers (including
senior judges, attorneys and academics) dedicated to ensuring respect for international
human rights standards through the law. The Commissioners are all individuals known
for their experience, knowledge and fundamental commitment to human rights. The
compogition of the Commission aims to reflect the gender and geographical diversity of
the world and its many legal systems.” International Commission of Jurists, Meet the
Commissioners, http:/forww.ig.org/rubrique.php37id_rubrique=13&lang=en (last visited
July 11, 2006).
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global public interest in outer space, which has been the founda-
tion and core of international legal order of outer space.

In September 2004, the Secretary General of the United
Nations, Kofi Annan, speaking to the General Assembly in New
York, portrayed a very dismal current state of the world. The
main reason for such a situation, according to him, is human-
ity’s disregard for the rule of law in international affairs: '

[T]oday the rule of law is at risk around the world.... At the in-
ternational level, all States — strong and weak, big and small
— need a framework of fair rules, which each can be confident
that others will obey. Just as, within a country, respect for the
law depends on the sense that all have a say in making and
implementing it, so it is in our global community. No nation
must feel excluded, All must feel that international law be-
longs to them, and protects their legitimate interests.”

The rule of law rather than the rule of unilateral force
should apply not only to international relations on the Earth
but also to all activities in and from outer space. The first ra-
tionale for the creation of the United Nations and the estab-
lishment a new global international legal order after the devas-
tating Second World War, as mentioned in the Preamble of the
UN Charter, was “to save succeeding generations from the
scourge of war, which twice in our lifetime has brought untold
sorrow to mankind.” The same rationale should serve as an ur-
gent motivation to uphold glohal public interest in the explora-
tion and use of outer space and even the survival of humankind.

¥ Key extracts: Annan at the UN, BBC NEWS, Sept. 21, 2004, http://news..
bbe.co.uk/go/priy/-12/hifamericas/3678030.8tm (last visited July 11, 2006).



ORGANIZATIONAL CONFLICTS OF
INTEREST: A PRACTICAL LEGAL ISSUE IN
IMPLEMENTING THE VISION FOR SPACE
EXPLORATION,
A VIEW FROM THE TRENCHES

Eve Lyon”

1. INTRODUCTION

The subject of organizational conflicts of interest is a practi-
cal legal issue associated with implementing the Vision for
Space Exploration. Transitioning from the Shuttle Program to
programs supporting the vision is one of the biggest challenges
the National Aeronautics and Space Administration (NASA)
faces, and organizational conflicts of interest influence the
manner in which NASA successfully achieves this transition.

The NASA Space Operations Mission Directorate (SOMD),
responsible for the current Shuttle and International Space Sta-
tion programs, and the Exploration Systems Mission Director-
ate (ESMD), responsible for the Vision for Space Exploration,
issued a memorandum dated December 23, 2005 regarding the -
issue of transition, which states in part:

NASA is currently grappling with several very demanding
challenges. First, it must fly out the remaining flight of the
Space Shuttle safely, and with maximum efficiency; Second, it
must prepare for and meet the chjective established in the Vi-
gion for Space Exploration and further defined in the Explora-
tion Systems Architecture. To do both concurrently will re-
quire not only the development of new capabilities and con-
tract vehicles, but also maximum use of existing resources un-
til those new capabilities and contract vehicles are in place.

* Eve Lycn is a senior attorney in the Contract and Procurement Practice Group,
the Office of General Counsel at NASA Headquarters. The views expressed in this
paper are her own and do not necessarily reflect the opinion of the agency.

111



112 JOURNAL OF SPACE LAW {voL. 32

Existing capabilities have their highest and best use where
there is significant technical commonality.

While Space Shuttle operations continue, the Crew Explora-
tion Vehicle (CEV) and the Crew Launch Vehicle (CLV) pro-
jects, as well as operations at KSC and JSC, may find it bene-
ficial in the short and mid-term to use NASA’s existing Shuttle
Program contractors’ uniquely applicable knowledge, capabili-
ties, and ability to schedule and integrate complementary and
compatible Shuttle and FExploration requirements to the

maximum extent practical.

This approach does not circumvent the need to evaluate poten-
tial contract additions to ensure either effective competition or

a proper justification for sole source work."

Organizational conflicts of interest (OCI) are one of the ma-
jor barriers regarding the use of Shuttle contractors, particu-
larly since use of Shuttle contractors could affect competitions
for future Exploration requirements. The issue also is very im-
portant to the contractors performing the near and mid-term
Exploration requirements since the Government’s failure prop-
erly to resolve an OCI could prevent those contractors from

competing in future competitions.
T1. STATEMENT OF THE PROBLEM

The organizational conflict of interest provisions are found
in subpart 9.5 of the Federal Acquisition Regulation (FAR);
however, the regulations do not contain a specific definition of
an OCI. Instead, the regulations state that the underlying prin-
ciples of subpart 9.5 are “preventing the existence of conflicting
roles that might bias a contractor’s judgment™ and “preventing
unfair competitive advantage.™ The General Accountability
Office (GAO) and the Court of Federal Claims (COFC) have

! Memorandum from the NASA Space Operations Mission Directorate and the
NASA Exploration Systems Mission Directorate (Dec. 23, 2005) (on file with auther).

* 48 C.F.R § 9.500-9.506 (20086).

¢ Id. at 9.505(a).

! Id. at 9.505(b).
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issued numerous decisions interpreting these two principles,
decisions that demonstrate the intricacies of OCI.’

The dynamics of the industry and changing practices in
government procurement have increased the number of OCI’s
contracting officers must face. Mr. Dan Gordon, Managing As-
sociate General Counsel at GAO, addressed this trend and iden-
tifies® the following reasons for this increase:

¢ Consolidation within the industries serving the U.S. Gov-
ernment. Mergers and acquisitions have the dual effect of re-
ducing the number of contractors providing a particular good
or service and of increasing the range of goods and services the
remaining contractors provide.”

¢ Greater reliance by Government agencies on contractor
services likely to entail the exercise of judgment. The example
in Mr. Gordon’s article is “rather than merely obtaining com-
puter repair services from private firms, the Government is
entering into contracts that include the firms giving the Gov-
ernment advice on which hardware or software to buy.”

e Greater use of umbrella contracts that have broader and
less specific statements of work. Broad statements of work for
contractor support increase the likelihood that the OCI could
oceur during contract performance.

All of these factors are present regarding potential OClIs created
by using Shuttle contractors for Exploration requirements.
Mergers and acquisitions have occurred within the aerospace
industry, thereby reducing the number of contractors with
whom NASA does business. The creation of United Space Alli-

* The dual jurisdiction creates the possibility that GAO and the COFC may treat
issues differently. The COFC obtained its protest jurisdiction within the last ten years
and, unlike GAQ, has authority to grant injunciive relief. Although decisions issued by
the COFC cite GAO decisions, it appears earlier GAQ decisions apply a slightly more
relaxed standard than the COFC regarding OCT's. Past decisions from GAO seem to
indicate that its primary concern was that agencies properly recognize an QCI and take
reasonable steps to avoid, neutralize, or mitigate the conflict. The COFC, on the other
hand, appears to have held that certain OCFs cannot be mitigated short of a waiver.

* Daniel 1. Gordon, Organizational Conflicts of Interesi: A Growing Integrity Chal-
lenge, 35 PUB. CONT. L.J. 25 (2005). This article is an invaluable source on OCls, provid-
ing a thorough overview of the subject and containing a useful compendium of GAQ
decisions regarding OCIs.

T Id.
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ance, a joint venture between Lockheed Martin Corporation and
Rockwell International Corporation, which performs shuttle
operations for NASA, illustrates this phenomenon. The Boeing
Corporation acquired Rockwell International and the McDon-
nell Douglas Corporation subsequent to the creation of United
Space Alliance. NASA’s contract with United Space Alliance for
shuttle operations now involves most of the major contractors in
the aerospace industry. '

Additionally, much of the upfront work associated with Ex-
ploration requirements will involve contractor services requir-
ing subjective judgment. At the same time, ESMD intends to
conduct competition for its future requirements once those re-
quirements are properly identified. Finally, it is very likely that
NASA will award the Exploration work on a task order basis
since many of the requirements for Exploration have not been
completely defined. '

The FAR and case law provide that contractors should be
excluded from future competitions when their earlier work cre-
ates an OCI that cannot be properly resolved. This paper will
explain the responsibilities the contracting officer has with re-
gard to OCIs as interpreted by the GAO and the COFR and
what steps NASA could take to resolve these issues to permit
contracting with Shuttle contractors to the maximum extent
possible.®

TI1. BASIiC PRINCIPLES OF QCIs

A. Responstbility of the Agency

Section 9.504 of the FAR requires contracting officers to
identify and evaluate potential conflicts of interest as early in
the acquisition process as possible. The COFC states that the
FAR contemplates the analysis of significant potential OCIs
prior to the issuance of the solicitation.

® This paper concentrates on OCls and will not discuss another hurdle to having
Shuitle eontractors perform Exploration work, namely, the requirement to comply with
the Competition in Contracting Act at 10 U.S.C. § 2304 (2008),
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Science Applications International Corporation (SAIC)® pro-
vides an excellent example that an agency’s post-award asser-
tions regarding effectively neutralizing potential conflict will
not satisfy the agency’s pre-award obligation to “identify and
evaluate potential organizational conflicts of interest.” In this
case, GAO found that the agency failed to recognize that the
awardee, Lockheed Martin, would be in the position of assisting
the Environmental Protection Agency (EPA) in a wide range of
activities while, at the same time, some of Lockheed Martin’s
affiliates were potential polluters. EPA maintained it eould
prevent a conflict by carefully monitoring the tasks given to
Lockheed Martin in order to neutralize the conflict. Although
GAOQO sustained the protest and required EPA to establish and
document a course of action that would effectively avoid, neu-
tralize or mitigate the conflict, the mitigation plan GAO ulti-
mately accepted was similar to the first one EPA proposed, for
example, examining task orders prior to issuance to ensure
there was no conflict.” The only apparent difference between
the two decisions is that both Lockheed Martin and EPA ac-
cepted responsibility for identifying the potential of a conflict of
interest each time a task was awarded.

Section 9.504 of the FAR also requires that the contracting
officer notify the contractor and permit a reasonable opportu-
nity to respond before withholding an award based on conflict of
interest considerations. Informatics Corporation v, United
_ States,” involves a claim that the U.S. Air Force failed to notify
a contractor before the agency excluded its bid from considera-
tion due to organizational conflict of interest concerns. In this
decision, the COFC seems to have been more concerned about
whether the contractor could avoid or mitigate any potential

* Beience Applications International Corporation (SAIC), B-293601, B-293601.2, B-
293601.3, May 24, 2004, 2004 CPD 96 (hereinafier SAIC I.

¥ See Science Applications International Corporation, B-293601.5, 2004 CPD 201
(Sept. 21, 2004), available at hitp/Awww.gao.gov/decisions/bidpro/2936015.htm (last
visited July 14, 2008).

% Informatics Corporation v. United States, 40 Fed. CL 508, 1998 U.S. Claims
LEXIS 51 (1998).
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OCI than about the lack of notification.” The COFC found for
the plaintiff, holding that the OCI in guestion could be miti-
gated. Allegations that the contracting officer failed to notify a
contractor about an OCI and provide an opportunity to respond
will not be successful in those situations where the OCI cannot
be properly resolved.” Notifying the contractor about an unac-
ceptable OCI, however, is often a necessary step to determine
whether the contractor can avoid or mitigate the OCL

Since the regulatory guidance cannot anticipate all situa-
tions which pose potential conflicts of interest, section 9.505 of
the FAR advises contracting officers to examine each situation
individually and to exercise “common sense, good judgment, and
sound discretion” in assessing whether a significant potential
conflict exists and, if so, in fashioning an appropriate resolution.
Substantial facts and hard evidence are necessary to establish a
conflict; mere inference or suspicion of an actual or apparent
conflict is not enough. The responsibility for determining
whether an actual or apparent conflict of interest will arise if a
particular firm is awarded a contract, and to what extent the
firm should be excluded from the competition, or how the con-
flict should be mitigated rests with the contracting agency; GAO
will not overturn the agency's judgment in this regard unless it
is shown to be unreasonable.

B. FAR Guidance on Types of OCI

In addition to explaining the underlying principles of an
OCI, the FAR describes four common situations where organiza-
tional conflicts of interest exist. The first example is in section
9.505-1 of the FAR and involves systems engineering and tech-
niecal directions. This OCI involves “[a] contractor that provides
systems engineering and technical direction for a system but

¥ Besides illustrating the “due process” provigion in section 9.505 of the FAR, In-
formatics also illustrates the dilemma contracting officers can face resolving OCI issues.
Id. Most OCI cases seem to involve situations where the Government failed to rigor-
ously implement subpart 9.5 of the FAR; however, Informatics represents a case where
the contracting officer took too strict a position on an OCL

¥ See DSD Lahoratories, Inc. v. United States, 46 Fed. Cl. 467, 2000 U.S. Claims
LEXIS 65 (2000).



2006] ORGANIZATIONAL CONFLICTS OF INTEREST 117

does not have overall contractual responsibility for its develop-
ment, its integration, assembly, and checkout, or its produc-
tion.”*  Although section 9.501 does not suggest a method by
which to resolve this conflict, section 9.505-1 cautions that
“[tIherefore this contractor should not be in a position to make
decisions favoring its own products or capabilities.”™

Section 9.505-2 of the FAR pertains to conflicts associated
with preparing or assisting in preparing specifications or work
statements. This section states that agencies should prepare
their own work statements since assistance from a contractor
can put that contractor in a position to favor its own products or
capabilities. Section 9.505-2 also provides that “contractors are
prohibited from supplying a system or services acquired on the
basis of work statements growing out of their services™ since
assisting in preparing a statement of work places the contractor
“In a position to favor its own products™ unless—

(i) It is the sole source;
{ii) It hag participated in the development and design work; or
(1i1) More than one contractor has been involved in preparmg

the work statement.'®

Section 9.505-3 pertains to conflicts = associated with
contracts for the evaluation of offers for products or services
where the contractor may be evaluating its own products or
services or those of a competitor. The FAR cautions the
contracting officer not to enter into such contracts “without
proper safeguards to ensure objectivity to protect the
Government’s interests.”® As discussed below, it can be difficult
to define the proper safeguards needed to protect the
Government’s interest from potential bias.

The last type of OCI the FAR addresses pertains to conflicts
associated with access to proprietary information. Section 9.505-
4 of the FAR states that the contractor gaining access to pro-

“ 48 C.F.R § 9.505-1(a).

¥ Id. § 9.505-1(b).

¥ Id. § 9.505-2(bX2).

T Id.

¥ Id. § 9.505-2(b)(1)(E)-{iD).
® Id. §9.505-3.
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prietary information of other companies must agree to protect
information from unauthorized use or disclosure for as long the
data remains proprietary and must refrain from using this in-
formation for any other purpose than that for which it was fur-
nished. The protection of data is normally accomplished
through a “firewall” which prevents other company persomlel
from gaining access tofor using the proprietary data.

C. Types of OCI as Defined by Case Law

GAQ broadly categorized organizational conflicts of interest
in Aetna Government Health Plans, Inc.; Foundation Health
Federal Services, Inc.,” one of the seminal cases on OCIs. Ac-
cording to GAQO, the organizational conflicts of interest in sub-
part 9.5 of the FAR fall into three broad groups. The first group
consists of situations where a firm has access to nonpublic in-
formation as part of its performance of a government contract
and where that information may provide the firm a competitive
advantage in a later competition for a government contract.” In
these “unequal access to information” cases, the concern is lim-
ited to the risk of the firm gaining a competitive advantage;
there is no issue of bias. As discussed in this paper, conflicts
~due to “unfair access to data” are the easiest type of OCI to re-
solve.

The second group of conflicts occurs when a firm's work un-
der one government contract could entail evaluating itself, ei-
ther through an assessment of performance under another con-
tract or through an evaluation of proposals.” In these “impaired
objectivity” cases, the concern is that the firm's ability to render
impartial advice to the government could appear to be under-
mined by its relationship with the entity whose work product is
being evaluated.”

* Aetna Government Health Plans, Inc.; Foundation Health Federal Services, Inc.,
B-254397.15 et al., July 27, 1995, 95-2 CPD 129, :

® See 48 C.F.R. § 9.505-4,

® Seeid. § 9.505-3.

® It should be noted that monitoring by a contractor, standing alone, does not nec-
essarily create a conflict. Rather, “impaired objectivity” typically arises where a firm is
evaluating its own activities because the objectivity necessary to impartially evaluate
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The definition in Aetna describes this conflict in terms of
evaluating one’s self. Subsequent GAO decisions™ expanded
OCT’s based upon “impaired objectivity,” indicating this conflict
is created when - '

a contractor’s judgment and ohbjectivity in performing the con-
tract requirements may be impaired due to the fact that the
substance of the contractor’s performance has the potential to

affect other interests of the contractor.”

Conflicts based upon “impaired objectivity” may be the most
pervasive type of OCI given the number and breadth of mergers
and acquisitions and the nature of the work contractors often
perform for agencies.

The third group consists of situations in which a firm, as
part of its performance of a government contract, has in some
sense set the ground rules for another government contract by
writing the statement of work or the specifications. In these
“biased ground rules” cases, the primary concern is that “the
firm could skew the competition, whether intentionally or not,
in favor of itself.”™ These situations also involve concerns that a
firm, by virtue of its special knowledge of the agency's future
requirements, would have an unfair advantage in the competi-
tion for those requirements.”

“Biased ground rules” combines both of the principles in the
FAR regarding OCI’s, for example, “[plreventing the existence of
conflicting roles that might bias a contractor’s judgment™ and
“Iplreventing unfair competitive advantage.”™ In “biased ground
rules,” the Government relies upon the judgment and expertise
of the contractor when the contractor has a conflicting financial
interest in the work it is performing. This is, of course, a classic

performance may be impaired by the firm’s interest in the entity being evaluated. See
TDS, Inc. B-202674, Nov. 12, 2003, 2003 CPD 204.

# See, Alion Science & Technology Corp., B-297342, Jan. 9, 2000, 2006 CPD;
PURVIS Sys. Inc. B-293807.3, B-293807.4, Aug., 4 2004, 2004 CPD 177; and SAIC, B-
293601 et al., May 3, 2004, 2004 CPD 96, '

* Alion, supra note 24,

¥ See 48 C.F.R. §§ 9.505-1 & 9.505-2.

The Pragma Corp., B-2556236 et al., Feb. 18, 1994, 94-1 CPD 124.
48 C.F.R. § 9.5056(a).
Id. § 9.505(h).

8 8

2
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example of “impaired objectivity.” In the case of “biased ground
rules,” the subjective support the contractor provides also gives
it an unfair competitive advantage in future competitions. One
could argue, therefore, that conflicts due to “biased ground
rules” are the most serious type of OCI in subpart 9.5 of the
FAR.

D. Recent Case Law

The FAR recognizes that conflicts are not limited to the
situations expressly covered in sections 9.505-1 through 9.505-4
and, therefore, each contracting situation must be examined on
the basis of its particular facts and the nature of the proposed
contract. Identifying OClIs is not easy and is the first step GAO
and the COFC must complete to resolve OCI allegations. GAO
issued two recent cases that provide further guidance on OCI’s
due to “impaired objectivity.” The first decision, Alion Science
& Technology Corp.,” involves the award of a contract to Ad-
vanced Engineering & Sciences, a division of ITT Industries,
Inc. IT'D), for spectrum engineering support services. The pro-
tester, Alion Science & Technology alleged that this award was
improper because the agency failed to reasonably consider ITT’s
significant involvement in the manufacture and marketing of
spectrum-dependent products.

, The Defense Information Services Agency (DISA) issued a
solicitation to Federal Supply Schedule (FSS) contractors to
provide services for the following:

(1) [plerform technical studies and mathematical modeling
...to develop long-term spectrum allocation and reallocation
strategies ...;

(2) [dlevise long-term plan and strategies based on regulatory
activities and technology development to foster development of
DOD polices; ,

(3) advocate, based on technical analytical studies, and lead all
DOD national/international technical and technology outreach
efforts primarily when it relates to the NTIA [National Tele-
communications and Information Administration] and FCC

® Alion, supre note 24.
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[Federal Communication Commission] forums and committees,
International Telecommunication Union (ITU) activities, in-
cluding future World Radiocommunication Conferences
(WRCs) and other national/international efforts, in order to
promulgate DOD spectrum policy and ohjectives that are
linked to Joint Vision 2020 and are fully integrated in the
BOD spectrum architecture; -

(4) [dlevelop and integrate enabling ... spectrum ... to maxi-
mize spectrum utilization...;

(5) [d]evelop recommendations ... for policies, strategies, regu-
lations, and procedures to support the implementation and in-
tegration of emerging technologies to enhance spectrum utili-
zation;

(6) [d]levise DOD spectrum management architecture ... and a
comprehensive roadmap to achieve this objective end-state.”

DISA indicated that the award would be without discus- -
sions” and that selection would be made on the basis of best
value. The contracting officer asked both ITT and Alion to sub-
mit OCI mitigation plans as part of the competition. ITT’s miti-
gation plan involved having a “firewalled” subcontractor per-
form those contract requirements that created an OCI due to
“impaired objectivity.” The contracting officer reviewed this
plan and concluded ITT would have a conflict in 7.3% of the ef-
fort and, therefore, concluded ITT’s mitigate plan was reason-
able given the limited extent of conflicts. Alion alleged that the
agency failed to recognize the extent of the conflicts that would
impair ITTs objectivity and failed to reasonably consider the
effect of relying upon a “firewalled” subcontractor to perform the
conflicted portions of the contract. Moreover, Alion asserted.
that the quality of the work by the subcontractor would not be
the same as the work done by ITT,

o Id.

#  As discussed ahove, the contracting officer has a duty to notify the contractor and
permit a reasonable opportunity to respond before withholding an award based on con-
flict of interest considerations. When contractors are required to submit a plan to miti-
gate OCI, the concept of awarding without discussions can conflict with the requirement
in Section 9.504. This tension may be one reason the contracting officer was willing to
accept ITT's mitigation plan as submitted since any change to the plan would have re-
sulted in negotiations.
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GAOQO locked at the nature of the services the confractor was
to provide to determine whether there is an OCI based upon
“impaired objectivity.” The first prong to a conflict based upon
“impaired objectivity” is Government reliance upon the judg-
ment/expertise of the contractor. The more subjective the work,
the more likely an OCI regarding impaired objectivity may be
created since an OCI regarding impaired objectivity exists when
the Government is relying upon the judgment/expertise of con-
tractor. The second prong to an OCI based on “impaired objec-
tivity” is finding that the contractor’s performance could affect
its other interests. Alion focuses upon the first prong of an OCI
based upon “impaired objectivity.” Much of the decision involves
a detailed analysis of the statement of work (SOW) in the solici-
tation issued by DISA to determine the extent to which the
SOW required the subjective judgment of the contractor. GAO
disagreed with the contracting officer’s assessment and found
that much more than 7.83% of the SOW required the subJectwe
judgment of the contractor.

Then GAO examined ITT’s own Internet website® to deter-
mine whether the contractor’s performance of the contract could
affect other its other interests, finding:

Here, it is clear that ITT manufactures and markets multiple
spectrum-dependent products to the U.S. government, foreign
governments, and commercial customers worldwide. Further,
where DOD is competing for spectrum access with the “entire
world,” it is clear that DOID’s policies, strategies, regulations
and procedures regarding contentious spectrum-related issues
are likely to affect the sales or use of spectrum—dependent
products ...

GAO concluded that DISA failed “to reasonably identify and .
evaluate potential OCIs associated with ITT’s performance”.”
In sustaining the protest, GAO recommended DISA reassess the

®  GAO appears to be suggesting that contracting officers should use the web as a
tool to determine the extent of conflicting interests. . In addition, GAQ indicated that it
looks at the level of expertise a solicitation requires as one indicia as to whether the
SOW could involve the subjective judgment of the contractor.

* Alion, supra note 24.

% Id.



20061 ORGANIZATIONAL CONFLICTS OF INTEREST 123

extent of ITT’s impaired-objectivity OCI and “evaluate the rea-
sonable impact on the quality of performance” due to the fact
that “firewalled” subcontractors would be performing conflicted
contract requirements.” _

Alion demonstrates why the issue of OCIs is topical. The
SOW in Alion is typical of the subjective tasks contractors are
doing on behalf of the Government. The decision also marks a
significant development regarding GAQ’s view of OCIs. In the
past, GAO tended to support the actions of the contracting offi-
cer as long as the contracting officer addressed the issue of
OClIs. Alion signals that GAQO is willing to take a more aggres-
sive stance on OCIs and will overturn the actions of a contract-
ing officer who identifies and addresses OCI issues when those
actions are not reasonable. The case also questions the use of a
“firewalled” subconfractor as a method of mitigation. While °
Alion is not an inappropriate development in the area of OCI,
the decision increases the degree of exactness necessary to im-
plement the responsibilities contained within subpart 9.5 of the

The second recent GAQO decision, Greenleaf Construction
Co., Inc.” illustrates the second prong of “impaired objectivity,”
for example, the contractor’s other financial interests could have
an affect on its performance. Greenleaf involves the award of
indefinite-delivery, indefinite-quantity contracts for Manage-
ment and Marketing (M&M) services where the solicitation pro-
vided “that the contractor shall not engage in or permit any con-
flict of interest.” The solicitation specifically prohibited the
M&M contractor from serving as a contractor or subcontractor
that performs contract monitoring, oversight or other services
related to tasks in the solicitation. The Department of Housing
and Urban Development (HUD) awarded the contract for the
Ohio/Michigan region to the Chapman Law Firm Company
(CPL).

Greenleaf Construction Company protested the award, al-
leging that Mr. Chapman, the owner of CPL, also owned Lake-

¥ Id.
" @reenleaf Construction Co., Inc., B-293105, Jan. 17, 2006, 2006 CPD.
#® Id. '
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side Title, which was HUD’s closing agent in the state of Ohio.
As part of its proposal, CLF agreed to transfer “full ownership”
of Lakeside to another escrow and title attorney. The contract-
ing officer received a copy of a notarized stock transfer agree-
ment and an affidavit indicating Mr. Chapman “no longer [had]
any ownership interest or control over Lakeside Title.”™ During
subsequent litigation, the contracting officer learned the sale of
Lakeside Title entitled Mr. Chapman to 50% of the profits from
Lakeside through December 2005. As a condition for an af-
firmative determination of responsibility, the contracting officer
required the sale of Lakeside be amended to ensure that Mr.
Chapman would receive no future profits. Nevertheless,
Greenleaf claimed that the fact the purchaser of Lakeside was
required to make significant weekly payments to Mr. Chapman
continued to pose an unacceptable OCIL '

In sustaining the protest, GAO held that CLF’s judgment
and objectivity in performing the contract requirements could be
impaired if its performance could potentially affect the ability of
the owners of the closing agent contractor to make the pay-
ments owed to CLF’s owner. Although GAO acknowledged that
Mr. Chapman would not be obtaining future profits from Lake-
side, GAO found that the contracting officer failed to consider
the OCI implications of the amended purchase agreement.

OCIs regarding “impaired objectivity” probably are the
most pervasive type of conflicts. They are easily created, diffi-
cult to identify, and not easily mitigated. Both Alion and
Greenleaf provide good guidance in identifying conflicts due to
“mpaired objectivity,” with Alion doing an excellent job of out-
lining subjective judgment by the contractor and with Greenleaf
doing an excellent job of discussing the conflicting interests of a
contractor.

Alion and Greenleaf, however, do not indicate that GAC will
sustain every allegation involving an OCI. For example, having
a natural competitive advantage is different from an OCI as
shown in Snell Enterprises, Inc.”” This case involves the con-
solidation of services that previously had been performed by the

# Id.
“  Snell Enterprises, Inc. B-290113, B-290113.2, June 10, 2002, 2002 CPD 115.
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awardee, Impact Innovations Group, Inc. and the protester,
Snell Enterprises. The protester asserted Impact had an im-
permissible conflict of interest because, “through its AFIS-HQ
contract activities, Impact alone [has] access to complete techni-
cal and cost information regarding the information systems at
AFIS-HQ.™ '

GAO dismissed these allegations and found that Impact en-
joyed a natural competitive advantage, stating:

The mere existence of a prior or current contractual relation-
ship between a contracting agency and a firm does not create
an unfair competitive advantage, and an agency is not re-
quired to compensate for every competitive advantage gleaned
by a potential offeror’s prior performance of a particular re-
guirement. For example, an incumbent contractor’s acquired
technical expertise and firsthand knowledge of the costs re-
lated to a requirement’s complexity are not generally consid-
ered to constitute unfair advantages the procuring agency
must eliminate.”

Government Scrap Sales” provides another basis GAO has
used to find no OCI exists. Government Scrap Sales protested
an award because a subsidiary company of the awardee per-
formed a related surplus contract.  This subsidiary company
had a contract to sell useable surplus commercial property and
the disputed award involved a contract for scrap property. Al-
though the selected contractor would receive 20% of the distri-
bution of sales from both contracts, the contractor had the abil-
ity to earn an incentive fee up to an additional 10 % of distribu-
tions under the scrap contract. The protester stated this ar-
rangement constituted an impermissible OCI since the awardee
could manipulate the disposition of property to its economic ad-
vantage. GAO rejected this argument because the allegation
involved the potential that the awardee would engage in bad
faith in performance of the two contracts. GAO stated “there

*Id.

“ Id. (citing Optimum Tech., B-266339.2, Apr. 18, 1996, 36-1 CPD 188; Versar, Inc,
B-254464.3, Feb. 16, 1994, 94-1 CPD 230). .

#  Government Serap Sales, B-295585, Mareh 11, 2005, 2005 CPD 60.
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simply is no basis to deny a firm an award due to bad faith that
has not occurred but, rather, is a mere theoretical possibility.”

Finally, a third basis to dismiss allegations of conflicts is
that the OCI is remote or insignificant. Section 9.504 of the
FAR requires the contracting officer to “[a]void, neutralize, or
mitigate significant potential conﬂlcts before contract award.”
American Management Systems, Inc.”” and RMG Systems" rep-
resent cases where GAO dismissed the allegation of OCI be-
cause the conflict was too remote or insignificant. Contracting
officers probably should not rely solely on a determination that
the OCI is remote since there can be disagreements as to
whether a conflict is truly “insignificant” or “remote.” In these
situations, contracting officers are advised to identify, evaluate,
and document all possible conflicts before determining that the
conflict is insignificant and does not need to be resolved.

Moreover, contracting officers should be mindful of SAIC I*®
where the GAO sustained the protest even though the conflict
appeared to be insignificant, i.e.,, the disputed contract was for
computer support and system engineering services while the
conflict involved the enforcement of pollution standards. GAO
found an OCI due to Lockheed Martin’s significant involvement
in activities that are subject to environmental regulations, in-
cluding the ownership and operation of various facilities dealing
with hazardous maferials. In the SAIC I decision, GAO seem-
ingly rejected the concept that the conflict may have been re-
mote and, instead, focused upon the fact that the EPA failed to
identify and evaluate the OCI situation as required by section
9.504 of the FAR.

E. Black Letter Rules on OCI from Case Law

Case law contains two general principles regarding OCT’s
not reflected in the FAR. The first principle goes to identifying
an OCI and provides that, for purposes of OCI based upon “im-

# Id. :

*® 48 C.F.R. § 9.504(aX2) (emphasis added).

“  American Management Systems, Inc., B-285645, Sept. 8, 2000, 2000 CPD 163.
¥ RMG Systems, B-281006, Dec. 18, 1998 98-2 CPD 153,

® SAIC I, supra note 9.
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paired objectivity” or “biased ground rules,” an affiliate is
treated as if it were the contractor or subcontractor performing
the contract in question. There are many examples of this prin-
ciple in case law, one of which is Filtration Development Co,
LLC v. The United States.”® In this case, the COFC stated that
affiliates of a systems engineering contractor are “categorically
precluded” from providing their own products in later stages of
the program. The COFC stated that having a dual role in a -
program created an actual organizational conflict of interest

affecting the organization’s ability to provide impartial advice. .
When confronting this OCI, the COFC recommended the agency

obtain a waiver for the OCI in accordance with section 9.503 of

the FAR due to the urgency of the requirement involving the

war in Iraq. It is not clear whether the COFC might have

found some way to mitigate the OCI without either a waiver or

a restriction on future contracting if the agency had “dealt” with

the conflict earlier in the procurement process.

The second principle, which is a corollary of first principle,
is that firewalls, in and of themselves, will only resolve conflicts
due to “unfair access to information.” GAQ’s decision in Aetna™
addresses the use of firewalls. The conflict in this case was due
to the fact that one of the subcontractors of the awardee had an
affiliate which was responsible for cost evaluation of the solici-
tation. The awardee recognized this was a conflict and proposed
to mitigate it by preventing information from passing between
the two affiliates and by precluding any financial incentive be-
tween the affiliates that could cause bias on the part of the af-
filiate contractor assisting the agency with the evaluation.

GAOQ rejected the concept that isolation of the two groups in
terms of communications and personal remuneration would
mitigate the conflict, stating that “this view reflects a misunder-
standing of the nature of the conflict.”™ While a “Chinese Wall”
arrangement may resolve an “unfair access to information” con-

“ Filiration Development Co, LLC v. The United States, 60 Fed. Cl. 371, 2004 U.S.
Claims LEXIS 102 (2004).

® Aetno, supro note 20.

" Id.
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flict of interest, it is virtually irrelevant to organizational_con—
flicts of interest involving potentially “impaired objectivity.”

IV. RESOLVING OCI: AVOID, NEUTRALIZE, MITIGATE, AND WAIVE

There are two basic steps required by subpart 9.5 of the
FAR. The first step involves identifying a significant OIC and
the second step involves resolving the conflict once one is identi-
fied. Subpart 9.5 of the FAR requires agencies to “avoid, neu-
tralize, or mitigate” the conflict prior to award when a signifi-
cant OCI is identified; however, subpart 9.5 fails to define what
“avoid, neutralize, or mitigate” means or to explain the differ-
ences between these actions. Although the FAR does not state
this, a prudent contracting officer probably should view these
actions in descending order of preference: avoid, neutralize,
mitigate, and waive.

The best resolution is to avoid the conflict situation, and
limiting the scope of the contract may be one the easiest ways
by which a contracting officer can avoid a conflict. Two ways of
limiting a contract to avoid an OCI include: breaking the re-
quirement info a number of contracts or letting Government
personnel perform those requirements that create the conflict.
Having a Federally Funded Research and Development Center
(FFRDC) perform the conflicting work could also be a sohition to
avoiding certain OCI’s since an FFRDC cannot compete against
the private sector.

Although the FAR does not define what is meant by “neu-
tralize,” one can assume that this term refers to eliminating the
effects of an organizational conflict of interest. The use of re-
strictions on future contracting is probably the best example of
“neutralizing” an OCIL. A restriction on future contracting does
not eliminate the fact that a contractor which assists in prepar-
ing a statement of work is also capable of performing the state-
ment of work; the restriction thwarts the effect of conflict since
the restriction prevents participation in future contracts. Al-

See also, The Leads Corporation, B-202465, Sept. 26, 2003, 2003 CPD 197, where
GAOQ stated that the firewalls would not resolve the conflict between two affiliates when
an OCI involved “biased ground rules.”
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though the FAR discusses restrictions on future contracting as
the way to resolve conflicts associated with performing systems
engineering and preparing statements of work, this method of
resolution is not easy to implement due to consolidations within
various industries. '

Consolidation means there are fewer contractors in a cer-
tain industry and the remaining contractors have more affili-
ates. Consolidation, therefore, makes it more difficult for com-
panies to agree to a limitation on future contracting since the
limitation also affects affiliates. Additionally, the Government
can be reluctant to use limitations of future contracting since
these limitations could preclude it from obtaining the expertise
needed throughout the program, i.e., the expertise is concen-
trated and most companies do not want to be excluded from the
larger portion of future work to be performed.

Mitigation is the least desirable option to resolve conflicts
because, unlike the other methods described above, mitigation
does not eliminate all the effects of the conflict. The creation of
firewalls is a classic example of mitigation. A firewall can be
constructed in a number of ways — from non-disclosure agree-
ments to restructuring an organization to restricting the trans-
fer of information between the organizational units. The crea-
tion of a firewall, however, does not address the conflict in the

' same manner as restrictions on future contracting. There is cer-
tainty that restrictions on future contracts will eliminate the
conflict. The use of firewalls, on the other hand, is only as good
as the compliance by the contractor and firewalls have been
known to be porous. Moreover, firewalls do not address the as-
pect of potential bias which is why case law provides that fire-
walls are not sufficient mitigation for conflicts dealing with “im-
paired objectivity” or “biased ground rules.”

Finally, waiver is the fourth option available to a contract-
ing officer to address OCI. Section 9.503 of the FAR permits the
head of the agency to waive any general rule or procedure in
subpart 9.5 of the FAR and states that the authority to waive
subpart 9.5 cannot be delegated lower than the head of the con-
tracting activity. Section 9.503 also provides that the waiver
must be in writing, must set forth the extent of the conflict and °
must explain why applying the provisions of subpart 9.5 is not
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in the best interests of the Government. Waivers should be ob-
tained only after all other possible steps have been taken to re- -
solve the conflict, a prerequisite not reflected in the FAR, but
one that is necessary to explain why a waiver is in the best in-
terests of the Government.

A waiver does not resolve the tension between the program
goals and the OCI principles, but instead permits the program
goals to override OCI principles when doing so is in the best in-
terests of the Government. In most cases, waivers should be
used in conjunction with a mitigation plan. The mitigation plan
should address the conflict to the extent practicable and then a
waiver should be granted for the residual conflicts not ad-
dressed by the mitigation plan. Waiving only residual conflicts
will help an agency justify why the waiver is in the best inter-
ests of the Government to comply with subpart 9.5 of the FAR.

No case law exists on waiver; however, both the GAO and
COFC have stated that the outcome of their decisions would
have been different if the agency had waived the OCI in ques-
tion. Consequently, no one knows what limitations could be
placed upon the waiver authority; however, it is safe to assume
all waivers must be knowingly made, i.e., the deciding official
must know and understand the underlying facts. The require-
ment of “knowingly” granting a waiver is consistent with the
requirement that a waiver set forth the extent of the conflict; -
something which probably would preclude the use of a blanket
waiver where the extent and nature of future conflicts of inter-
est are not identified at the time the waiver is granted.

V. WAYS TO MITIGATE CONFLICTS

Few, firm principles exist regarding how agencies are to re-
solve organizational conflicts of interest given all the variables.
No two conflicts will be identical since facts surrounding each
conflict control the seriousness of the OCI. Some conflicts are
de minimis in nature while other conflicts are substantial.
More importantly, program concerns can limit options. Avoid-
ing a conflict is the cleanest way to handle the issue, but doing
this could be contrary to the needs of the program. Addition-
ally, limitations on future contracting, which is a suggested
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method to resolve conflicts, often are not practical because the
contractor with the needed expertise is unwilling to except this
limitation and be banned from the larger part of the program.
In fact, limitations of future contracting seem somewhat archaic
in consolidated industries like the aerospace business.

Given these considerations, mitigation often is the only
practical tool contracting officers have to resolve conflicts. The
use of this tool, though, can be tricky. Mitigation does not
eliminate potential conflicts and, instead, makes the conflict
acceptable. GAO will sustain a protest when it does not believe
the mitigation is reasonable, as demonstrated by Alion. The
FAR does not explain what reasonable mitigation is; however, it
does recognize certain conflicts cannot be avoided or mitigated.

The following analysis distills selected decisions from GAO
and the COFC, emphasizing the effectiveness of various mitiga-
tion techniques. This analysis does not include a discussion on
firewalls since case law clearly provides that this technique only
effectively resolves conflicts based on unfair access to data.

A. Use of Subcontracts versus Affiliates

GAO addressed the use of subcontracts in Epoch Engineer-
ing, Inc.” a decision involving a contract to provide engineering
and technical support services for submarine and surface ship
acoustical trials where a subcontractor of the awardee was a
shipbuilder and, therefore, might be required to evaluate its
own products. The awardee, however, was made up of a team
consisting of a prime contractor and two subcontractors and
only one team member had the conflict. The proposed mitiga-
tion plan acknowledged the possibility that one of the subcon-
tractors might have an OCI related to a particular individual
delivery order in which case the proposal stated that the work
would be performed by the prime contractor or the other sub-
contractor. In addition, the proposal stated that the agency had
the ability to control the scope of the prime contractor’s and
subcontractors’ work through proper contract administration.
GAO agreed with the agency that the mitigation plan contained

¥ Epoch Engineering, Inc., B-276634, July 7, 1997, 97-2 CPD 72.
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sufficient safeguards to detect and mitigate conflicts if they oc-
curred. Moreover, GAO concurred with the agency’s assessment
that the prime contractor had enough qualified personnel so
that it would not be dependent upon the personnel- of the con-
flicted subcontractor to perform a particular task.

GAO also distinguishes subcontractors from afﬁhates be-
cause, unlike affiliates, no financial relationship exists between
a prime contractor and subcontractors. Describing the relation-
ship between subcontractors, GAO said that, as a matter of law,
it sees no basis to distinguish between one affiliate and another
in conflict of interest situations involving the risk of competlng
loyalties. GAO states in Aetna:

While FAR subpart 9.5 does not explicitly address the role of
affiliates in the various types of organizational conflicts of in-
terest, there is no basis to distinguish between a firm and its
affiliates, at least where concerns about potentially biased
ground rules and impaired objectivity are at issue. See ICF
Inc., B-241372, Feb. 6, 1991, 91-1 CPD 124.”

The small size of the affiliates was one of the facts dis-
cussed in Aetna, so it is possible that GAO might view large cor-
porations differently even though large corporations also share
the same corporate officers and directors. GAO stated it did not
have a per se proscription against awarding contracts to compa-
nies with a potential organizational conflict of interest if the
contracting officer was able to develop a course of action to avoid
or mitigate where possible.” However, GAO also indicated that

* The effect the mitigation plan had on the technical rating may explain the differ-
ence between Epoch Engineering, Inc, and Alion. In Epoch the use of subcontractors did
not appear to affect the technieal rating of the awardee since the prime contractor had
enough qualified personnel. On the other hand, in Alion GAO agreed with the protester
that the use of a subcontractor to perform conflicted portions of the SOW would lower
the overall technical score of the awardee.

® Aetna, supra note 20.

*® RMG Systems, represents an exception to the rule regarding affiliates. RMG
Systems, supra note 47. This case involved the award of a contract for safety inspec-
tions of passenger motor carriers that had been approved by MTMC to do business with
the Department of Defense (DoD). Although the awardee of the contract was affiliated
with MTMC, its business activities with MTMC did not overlap even though there was
common control. Moreover, MTMC pledgéd to de no more business with any carrier that
was, or later may become, DoD} approved. GAO rejected the protester’s allegation that
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the FAR recognizes that some organizational conflicts of inter-
est cannot be mitigated. _ _ '
Mitigation through subcontractors requires the use of in-
definite delivery/indefinite quantity (ID/IQ) contracts since-the
use of ID/IQ contracts enables work to be discretely separated
and facilitates proper contract administration to ensure that the
work is not influenced by one of the “conflicted” members of the
team. :
While there is generally no basis to distinguish a firm from -
its affiliates, this rule does not appear to extend to business re-
lationships with other companies, an issue raised in American
Management Systems, Inc.” The alleged conflict in this case
was due to the fact that the system integration contractor had
significant business relationships with other vendors. Accord-
ing to the protester, these business relationships raised con-
cerns about both “biased ground rules” and “impaired objectiv-
ity” because the integration contractor “has the potential to in-
fluence the agency’s selection of a software package in favor of
one of the three vendors with whom it has a business relation-
ship.” (The protester was in direct competition with the three
other vendors.) '
The agency reviewed these business relationships prior to
selecting the integration contractor, concluded no financial rela-
tionship existed and determined these business relationships
did not create a significant conflict of interest. All of the agree-
ments expressly stated that the parties remain independent
contractors and no partnership, joint venture or agency rela-
tionship was created by the agreements. GAO agreed with the
agency’s assessment, holding that the conflict was too remote
from the present procurement to establish a significant organ-

the conflict between the affiliates was inherent and unremediable on the grounds that
MTMC’s rating was calculated objectively from publicly available information and the
percentage of the overlap in the businesses was very small. Consequently, GAO held no
financial interest existed indicating the awardee would be inclined to tailor its inspec-
tion to match the results of its affiliate.

¥ American Management Systems, Inc., B-285645, Sept. 8, 2000, 2000 CPD 168.
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izational conflict of interest that an agency must avoid, neutral-
ize, or mitigate.”

Alion®™ provides a cautionary note regarding the use of
“firewalled” subcontractors, indicating that this technique will
not always be a reasonable method of mitigation. GAO did not
believe the use of “firewalled” subcontractors was acceptable
mitigation in this case because of the interrelated nature of the
SOW and because a large percentage of the SOW created con-
flicts of impaired objectivity.

'B. Monitoring/ Participation by the Government

The cases reveal that monitoring or participation by Gov-
ernment, in and of itself, generally is not adequate to address
conflicts, something illustrated in J&E Associates, Inc.” J&E
Associates involved a contract for educational and technical
support services for an Army base. The contracting officer rec-
ognized that educational institutions in the local area, as well as
other institutions currently offering courses at the base, could
have “impaired objectivity” since these institutions naturally
would recommend their curriculum over courses offered by
other institutions. Nevertheless, the contracting officer did not
restrict the competition to preclude these institutions from the
competition because she felt that the institutions could offer
objective advice and assistance to service-members and that any
potential bias in assisting in a service-member’s selection of
courses and programs could be mitigated by the Army’s direct’
oversight of the contractor.

First, GAO addressed the Army’s argument that the educa-
tional institutions would provide objective advice because the
terms of the contract required the contractor to act in the best
interests of the service-member and not in the best interests of
the institution. GAO stated that subpart 9.5 of the FAR con-
templates that a potential organizational conflict of interest

® GAO may have reached a different conclusion in American Management Systems,
Ine., if the integration contractor only had a significant relationship with one firm as
opposed to three firms. American Management Systems, Inc., supra note 57. :

® Alion, supra note 24.

® J&E Associates, Inc., B-278771, March 12, 1998, 98-1 CPD 77.
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arises from a person’s (including a contractor’s) relationship to
other entities, regardless of the person’s good faith and adher-
ence to contract requirements and the agency must determine
how this conflict would be avoided, neutralized, or mitigated.

Second, GAO rejected the concept that oversight by the
Army was a sufficient way to resolve the conflict, stating

[Mlere oversight of a contractor’s activities would, at best, oniy
identify specific instances of apparent conflict of interest as
they arise. ... Such oversight would do nothing to aveid, miti-
gate, or neutralize such conflicts. Specifically, the contractor
would not prohibit the contractor from advising a service-
member to take a course with the contractor’s ingfitution. Nor
does the agency state that it intends to object to such advice or
enrollment, or otherwise state any guidelines identifying un-
der what conditions such objections might be made. *

Although GAO found that mitigation plan was unreason-
able, GAO agreed with the Army that the OCI could be avoided
or otherwise mitigated without eliminating offerors with poten-
tial conflicts from the competition. GAO suggested that one
possible restraint could be a contract clause that precluded an
educational institution awarded the contract from advising ser-
vice-members to enroll in its course or from reviewing its billing
statements. GAO also stated that another possibility involved a
waiver of organizational conflicts of interest in accordance with
section 9.503 of the FAR.

GIC Agricultural Group®™ involves a situation where a con-
tractor was selected for a competitive procurement even though
the statement of work was based upon a project paper the con-
tractor prepared under a separate contract. The agency argued
that it did not have to disqualify the awardee from the competi-
tive solicitation because the agency had taken certain actions to
ensure the awardee had not gained a competitive advantage
over other offerors as a result of having written the project pa-
per. According to the agency, it had significantly modified the
recommended approach contained in the project paper when

A .
®  GIC Agricultural Group, B-249065, Oct. 21, 1992, 92.2 CPD 263.
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preparing the statement of work and the statement of work in
the solicitation was more specific than the project paper.

GAO rejected these arguments, finding that the agency’s
review of the statement of work imposed few changes and did
not refute the analysis of background work provided in the pro- -
ject paper and, consequently, the actions of the agency did not
remove the situation from the admonitions in the FAR against
OCI. The FAR restriction on precluding contractors from pro-
viding services or systems in cases where a contractor has as-
sisted the Government in defining its requirement was intended
to: 1) avoid the possibility of bias in situations where a contrac-
tor would be in a position to favor its own capabilities and 2) to
avoid the possibility that the contractor, by virtue of its special
knowledge of the agency’s future requirements, would have an
unfair advantage in the competition for those requirements.
'GAO recommended reopening the competition and, at a mini-
mum, providing all of the offerors with a copy of the project pa-
per the awardee had drafted.

Informatics Corporation v. United States™ illustrates how
monitoring by the Government can be one element in an effec-
tive mitigation plan., Informatics involved a solicitation for two
systems engineering and technical assistance (SETA) contrac-
tors to support an Air Force Center for Environmental Excel-
lence. One proposal contained conflicts because one of the pro-
posed subcontractors had subcontracts to do environmental re-
medial work at Otis Air Force Base and the prime contractor
had a subcontract to perform “community relations” work with
respect to base-closure programs. This proposal recognized the
conflict and contained a mitigation plan. The primary elements
of the proposed mitigation included commitments that the
prime (not the conflicted subcontractor) would perform any
work involving Otis Air Force Base and that the prime would
assign work to other team members in the event its “community
relations” work required SETA involvement.

The offeror protested to the COFC after it learned that the
contracting officer had excluded: its proposal from the competi-

®  Informatics Corporation, supre note 11.
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tion because of a perceived OCI. Section 9.504(e) of the FAR
allows contracting officers {o exclude a qualified offeror from a
competition when OCI cannot be avoided or mitigated. The con-
tracting officer excluded the offeror based on the solicitation’s
requirement that the SETA contractor be eligible/qualified to
perform all orders issued under the resulting contract. Al-
though the COFC agreed that the offeror’s proposal contained
OCTs, it also believed that these OCIs could be mitigated by the
Air Force through assignments of work to the second SETA con-
tractor and by ensuring the conflicted subcontractor did not per-
form any SETA work involving Otis Air Force Base. In grant-
ing relief for the plaintiff, the COFC stated that it had to weigh
the cost savings offered by the plaintiffs proposal against the
Air Force’s potential obligation to monitor these few activities
-and to approve substitutions.

C. Voluntary Release of Data

The alleged conflict in SRI International®™ involved a con-
cern that three individuals on the awardee’s proposed team had
served on a ten-member technical advisory panel which recom-
mended the evaluation methodology the agency adopted for the
procurement. The agency stated that the awardee did not gain
any unfair competitive advantage because the advisory panel’s
final report, appendices to the report and meeting minutes were
made available to all firms. In addition, the agency explained
the advisory panel merely acted as an industry representative
and set out broad evaluation factors rather than writing the
actual statement of work. In finding for the agency, GAO stated
“we note that a contractor need not be excluded where more
than one contractor is involved in preparing the work state-
ment.” This case illustrates how making data available to all
offerors can be an element to mitigate a conflict and how the
exception in section 9.505-2(b)(1)(iii), which involves having
more than one contractor assist with a statement of work, oper-
ates. :

® SRI International, B-224424, Oct. 7, 1086, 86-2 CPD 404.
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The technique of disseminating data begins to address the
issue of having an unfair competitive advantage. Disseminating
data to the public does not entirely negate the issue of an unfair
competitive advantage since the “conflicted” contractor will have
obtained the data earlier than the other contractors. More im-
portantly, this technique does not address the issue of bias
which is why GAO also relies on the fact that more than one
contractor was involved on the technical advisory panel in SRI
International.

Snell Enterprises, Inc.” involves an allegation that the
awardee should have been excluded from the competition be-
cause it gained access to certain proprietary data through its
performance of another contract. GAQ dismissed this claim
finding that protester had provided the data voluntarily and
without restrictions on its use.

D. Mitigation Plans Obtained During a Competition

Although not pertinent to the immediate transition issues
NASA faces, conflicts often arise during a competition. During
competitions, an agency should expect that each offeror will
have different conflicts and will have different methods of re-
solving those conflicts. Obtaining mitigation plans during the
competition is often the only method an agency can use to re-
solve conflicts. It appears there are three ways agencies can do
this: 1) evaluate on a “go/no go” basis, 2) evaluate as part of se-
- lection criteria, or 3) consider, but not evaluate as part of selec-
tion.

The use of a “go/no go” factor ensures each offeror will miti-
gate all conflicts in its proposal and is a technique that works
best when the agency knows there will be adequate competition
and believes that it is possible to reasonably mitigate all OCIs.*
Although GAO suggested otherwise, the “go/no go” criterion may

®  Snell Enterprises, Inc., supra note 40.

* The Leads Corporetion is an example of OCI mitigation plans being evaluated on
the basis of go/no go in which GAO stated “ there was no basis for taking OCI into ac-
coumt for purposes of evaluation because the RFP clearly provided that the vendors’ OCI
mitigation plans were to be evaluated on the of basis of pass/fail.” The Leads Corpora-
tion, supra note 52.
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not be appropriate in procurements where the agency may have
to issue a waiver since the waiver would fundamentally alter a
“go/no go” criterion. The advantage of this approach is that it
signals the importance of the issue since the agency will not se-
lect an offeror that fails to mitigate all conflicts. The disadvan-
tage of this approach is that it does not permit an agency to con-
. sider the intricacies associated with OCls.

Evaluating mitigation plans™ allows an agency to examine
these intricacies and still encourages offerors to submit the most
complete mitigation plans possible; however, it is not easy to
evaluate mitigation plans. Is it on the basis of the degree of con-
flict each offeror has; is it on the completeness of each offeror’s
plan; will it consider the effect the mitigation plan has on over-
all contract performance? Moreover, the evaluation of mitiga-
tion plans can easily become the subject of a protest given the
subjective the nature of conflicts and of the “reasonableness” of
individual mitigation plans. '

It would appear that agencies could not waive a conflict
where the mitigation plan was submitted as part of a competi-
tion since the granting of a waiver would change the evaluation
scheme after receipt of proposals. During a discussion of Alion,
however, GAO suggested agencies are able to waive conflicts as
long as the solicitation informs offerors that the agency reserves
the right to do so. GAO also indicated that it did not see any
difference between evaluating mitigation plans on a “go/no go
basis” or as an evaluation factor. Having the potential to waive
seems to be more consistent with including mitigation plans in
the evaluation criteria rather than using a “go/no go” factor. A
waiver could be viewed as yet another facet of the overall
evaluation of performance and would permit an agency to select
a proposal that represents the best value as indicated by the

¥ PURVIS Systems, Inc., is an example of evaluating and scoring OCI mitigation
plans. In this case, GAO found Northrop Grumman’s OCI plan was fundamentally
flawed because the plan failed to recognize or otherwise address multiple situations that
created the potential for impaired objectivity OCT concerns. Consequently, GAO stated
that there was no reasonable basis for the rating the Navy gave to the contractor’s score
for the OCI plan. PURVIS Systems, Inc., B-203807.3, B-293807.4, Aug. 16, 2004, 2004
CPD 177, PURVIS demonsirates how difficult evaluating OCI plans can be given the
need to identify all possible OCP’s and the subjective nature of OCT’s.
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evaluation criteria, even though the offeror has not completely
mitigated all OCls.

NASA could decide to consider an OCI mitigation plan, but
not make the plan an element in evaluation. This approach
does not preclude the use of a waiver. Under this approach,
NASA would try to obtain the most complete/acceptable OCI
mitigation plan from each offeror through discussions. Handling
mitigation plans outside of the evaluation process probably is
best used when the issue of conflicts does not appear to be a fac-
tor for final selection since the source selection official would not
be able to consider OCI concerns during deliberations.

Epoch® provides an example where an agency considered
OCI mitigation plans outside of the evaluation plan. In this'
case, GAO held that OCIs were not part of the evaluation
scheme, stating S

The RFP stated that proposals would be evaluated on person-
nel, corporate experience, technical understanding, manage-
ment plan, and facilities factors. The RFP included a very de-
tailed discussion about how the Navy would evaluate each of
those factors. Conspicuously absent from the RFP’s discussion
is any indication that the technical/understanding evaluation
would consider the effects, if any, of an offeror’s conflict miti-
gation plan. Moreover, when the Navy amended the RFP to
clarify its position regarding conflicts of interest, the evalua-
tion scheme was not altered to include a techni-
cal/management evaluation of the proposed conflict mitigation
plang.®

- Regardless of which approach is selected, NASA needs to be
prepared to conduct lengthy discussions regarding each OCI
mitigation plan, something that would preclude making award
based upon initial proposals. Section 9.504 (d) of the FAR re-
quires that the contracting officer notify the contractor about
concerns regarding its mitigation plan and allow the contractor
a reasonable opportunity to respond before determining to
withhold award based upon conflict of interest considerations.

* Epoch Engineering, Inc., supra note 53,
# Id.
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The acquisition schedule must reflect sufficient time to evaluate
the completeness of each offerors’ mitigation and then to discuss
any deficiencies contained in the offerors’ plans.

VI. SUGGESTED COURSE OF ACTION

Dealing with organizational conflicts of interest is labyrin-
thine. Case law reveals that GAO and the COFC are not giving
contracting officers as much discretion as they had in the past,
setting a higher bar for compliance with subpart 9.5 of the FAR.
Alion for example, indicates GAO will sustain a protest when it
determines that the mitigation is not reasonable. At the same
time, the number of OCIs is increasing due to trends within con-
tracting, the government, and industry. Affiliates are treated
the same as contractors for purposes of OCI's associated with
biased ground rules and impaired objectivity. Two of the meth-
ods to resolve OCIs discussed in the FAR, requiring limitations
on future contracting and creating firewalls, are no longer very
effective. Case law provides that firewalls only resolve conflicts
due to unfair access to data and contractors often refuse work if
it is accompanied with a limitation on future contracting.

Moreover, the area of OCI is subjective. When is a conflict
significant? When is a conflict speculative or remote? When is
a mitigation plan acceptable given the fact that certain conflicts
cannot be successfully avoided or mitigated? When do the in-
terests of the program trump concerns associated with organiza-
tional conflicts of interest? Additionally, it is not possible to an-
ticipate all situations where a potential OCI could arise. Each
situation must be examined individually and may require dif-
ferent ways to resolve the conflict. Nevertheless, there are cer-
tain prescribed steps agencies should employ regarding OClIs,

¢ Analyze the Requirement to Identify and Evaluate OCIs
Early in the Acquisition Process

Agencies have more flexibility to resolve conflicts the earlier
a conflict is identified and considered in the acquisition process.
The analysis should begin with the scope of future contracts .
since limiting the size of the requirement is a good method
agencies can use to avoid OCIs. Additionally, agencies can con-
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sider awarding using an ID/IQ contract for those portions of the
statement of work that contain OCIs since an ID/IQ arrange-
ment facilitates the use of teaming arrangements, which can be
an effective way to mitigate conflicts of interest. Having Shuttle
contractors perform Exploration work that does not involve the
contractor’s subjective judgment also is an excellent way to en-
sure there will not be any OCIs based upon “impaired objectw-
ity” or “biased ground rules.” :

In addition, prior to allowing Shuttle contractors to perform
Exploration requirements, the analysis of OCI’s should include
whether it is possible to mitigate the conflicts acceptably and/or
whether a waiver would be appropriate.

» Require an OCI Mitigation Plan

Using Shuttle contractors to perform Exploration require-
ments probably will create some organizational conflicts of in-
terest. At a minimum, ESMD’s requirement to compete its re-
quirements increases the likelihood that OCIs would be created -
if NASA uses Shuttle contractors for the agency’s near-term Ex-
ploration requirements. The desire to use Shuttle contractors to
the maximum extent possible may preclude use of cerfain tech-
niques to avoid conflicts. Furthermore, existing Shuttle contrac- -
tors probably would refuse to perform near-term Esxploration
requirements if they were required to accept some type of limi-
tation on contracts for future Exploration requirements. Miti-
‘gation, therefore, appears to be the most relevant tool NASA
has to resolve OCIs associated with usmg Shuttle contractors
for ESMD requirements.

Having a firewall to resolve conflicts due to “unfair access
to data” should be a standard requirement when Shuttle con-
tractors perform work associated with Exploration require-
ments. The clause at 1852.237-72 on Access to Sensitive Infor-
mation in the NASA FAR Supplement™ addresses many of the

* The NASA FAR Supplement clause on Access to Sensitive Data at 1852.237-72
reads:
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elements needed for such a firewall; however, it would be neces-
sary to ensure that personnel with the access to the data are not

ACCESS TO SENSITIVE INFORMATION
(JUNE 20065)

{a) As used in this clause, “sensitive information” refers to information that a contractor
has developed at private expense, or that the Government has generated that qualifies
for an exception to the Freedom of Information Act, which is not currently in the public
domain, and which may embody trade secrets or commercial or financial information,
and which may be sensitive or privileged.
(b) To assist NASA in accomplishing management activities and administrative func-
tions, the Contractor shall provide the services specified elsewhere in this contract.
{¢) If performing this contract entails access to sensitive information, ag defined above,
the Contractor agrees to -
(1) Utilize any sensitive information coming into its possession only for the
purposes of performing the services specified in this contract, and not to im-
prove its own competitive pesition in another procurement.

(2) Bafeguard sensitive information coming into its possession from unauthor-
ized use and disclosure.

(3) Allow access to sensitive information only to those employees that need it
to perform services under this contraet.

(4) Preclude access and disclosure of sensitive information to persons and enti-
ties outside of the Contractor's organization.

(5) Train employees who may require access to sensitive information about
their obligations to utilize it only to perform the services specified in this con-
tract and to safeguard it from unauthorized use and disclosure.

(6) Obtain a written affirmation from each employee that hefshe has received
and will comply with training on the authorized uses and mandatory protec-
tions of sensitive information needed in performing this contract.

(7) Administer a monitoring process to ensure that employees comply with all
reasonable security procedures, report any breaches to the Contracting Officer,
and implement any necessary corrective actions.

(d) The Contractor will comply with all procedures and obligations specified in its Or-
" ganizational Conflicts of Interest Avoidance Plan, which this contract incorporates as a
compliance document.

(e) The nature of the work on this contract may subject the Contractor and its employees
to a variety of laws and regulations relating to ethics, conflicts of interest, corruption,
and other criminal or civil matters relating to the award and administration of govern-
ment contracts, Recognizing that this contract establishes a high standard of account-
ability and trust, the Government will carefully review the Contractor’s performance in
relation to the mandates and restrictions found in these laws and regulations, Unau-
thorized uses or disclosures of sensitive information may result in termination of this
contract for default, or in debarment of the Contractor for serious misconduct affecting
present responsibility as a government contractor.

() The Contractor shall include the substance of this clause, including this paragraph
(f), suitably modified to reflect the relationship of the parties, in all subcontracts that
may involve access to sensitive information :
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the same personnel who would be involved in preparing propos-
als for future competitions.

OCIs regarding impaired objectivity and biased ground
rules will be more difficult to mitigate. Firewalls by themselves
are not an acceptable type of mitigation and affiliates are
treated in the same manner as the contractor/subcontractor per-
forming the effort. Moreover, it is likely that some of the near-
term Exploration requirements will require the subjective
judgment of the contractor. This paper describes various tech-
niques agencies have used to mitigate conflicts. Each situation
probably will involve different fact patterns and, therefore,
mitigation must be done on a case-by case basis, Two mitiga-
tion techniques that may be of most value are using “firewalled”
subcontractors to perform certain requirements and disseminat-
ing information to all offerors. The use of an ID/IQ contract also
may be another way to mitigate conflicts. Although the ID/IQ
contract may contain a broad SOW that could create conflicts,
NASA is able to monitor the issuance of the orders to ensure
that the actual work done by Shuttle contractors for Exploration
does not create a conflict.

¢ Execute a Waiver if Required

When conflicts cannot be sufficiently mitigated, an agency
is able to determine that it is in the best interests of the Gov-
ernment to award a contract notwithstanding the conflict. Sec-
tion 9.503 of the FAR sets forth the procedures to waive OCls if
doing so is in the best interests of the Government. Waivers do
not eliminate the issue of OCls; waivers merely shift the issue
of OCIs from the contract formulation phase to the contract ad-
ministration phase since an unresolved OCI still could have an
adverse effect on the performance of a Shuttle contractor. It is
important that NASA take all other measures to avoid, neutral-
ize, or mitigate the conflict before seeking a waiver; these meas-
ures will lessen the tension between the program strategy and
the principles on OCI contained in subpart 9.5 of the FAR.

Moreover, organizational conflicts of interest differ in the
degree of seriousness, a fact that should influence NASA’s use of
. waivers. It appears that OCI’s regarding "impaired objectivity"
may be most susceptible to waiver since it probably would be



2006] ORGANIZATIONAL CONFLICTS OF INTEREST 145

easier to explain why it is in the best interests of the Govern-
ment not to apply subpart 9.5 of the FAR to a particular pro-
gram. For example, conflicts due to “impaired objectivity” may
be somewhat more remote when the conflict is due to an affili-
ate’s interest. Moreover, it may possible to monitor a conflict
based upon “impaired objectivity” after award by having an-
other entity verify the objectivity of the advice being received.

On the other hand, it probably would not be appropriate to
waive OCIs regarding “unequal access to information” since
these conflicts can be successfully mitigated by firewalls. Addi-
tionally, care should be taken when waiving OCIs regarding
“biased ground rules” since this conflict affects both the objectiv-
ity of the contractor and the fairness of future competitions.
Waiving conflicts based upon “biased ground rules,” therefore,
would appear to place the needs of the program ahead of both
the principles in subpart 9.5 of the FAR and the notion of fair-
ness in future competitions. One could argue that waiving a
conflict due to “biased ground rules” is only appropriate when
the mitigation taken ensures the fairness of the future competi-
tion. -

Waivers do not remove all of the complexities associated
with OClIs; however, waivers can be a useful tool to allow pro-
gram strategy to take priority over the OCI principles when do-
ing so is in the best interests of the Government. Since a waiver
does nothing to resolve the effect of a conflict, it would seem
prudent for an agency to attempt to address the issue of the con-
flict during contract administration. Steps taken during con-
tract administration also can help justify why it is in the best
interests of the Government to place program objectives before
OCI concerns in certain situations.

VII. CONCLUSION

There is no one solution for resolving organizational con-
flicts of interest; contracting officers need to tailor/resolve con-
flicts on a case-by-case basis. The FAR and case law set forth
the following basic principles that facilitate successfully identi-
fying and resolving OCls.
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1) Addressing conflicts as early as possible in the acquisition
process.

2) Understanding the underlying principles of OCIs are to
“prevent the existence of conflicting roles that might bias a
contractor’s judgment” and to “prevent unfair competitive
advantage.” '

3) Recognizing affiliates must be treated as if they were the
contractor and subecontractor performing the contract when the
OCI involves conflicting roles that might bias a contractor’s
judgment, i.e., conflicts based upon “impaired objectivity” and
“biased ground rules.”

4) Understanding firewalls only effectively mitigate OCIs that
could create an unfair competitive advantage, e.g., conflicts
based upon “unfair access to data.”

5) Realizing the FAR contains four techniques for resolving
conflicts, i.e., to avoid, to neutralize, to mitigate, and to waive,
and appreciating the differences between these techniques.

The careful implementation of these basic OCI principles
will ensure that NASA’s Vision for Space Exploration is success-
ful from both a contractual and legal perspective.



